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EDITORIAL NOTES. 


Tue SumMer has passed, the Autumn has come with its ingathered 
harvests of wealth and of poverty, of talents developed and talents hid, 
and now the average lawyer resumes his tedious but important tasks with, 
we trust, a lightened heart, a sound physique and a trustful mind. Trust- 
ful in himself, in his neighbors, in his country and its future. The world 
is passing through great events and great upheavals. It is the mission of 
the lawyer to see that proper but fewer laws are made and that these are 
enforced in a spirit of wisdom. He should see to it, as a legislator, as a 
Judge, as an advocate, as an individual, that a sweeter spirit and a deeper 
patriotism reach out a wise influence in an all-embracing Spirit of 
True Progress. Our civilization has almost tottered to its fall, and one 
of its main props is a united, conscientious, honest Bar, not ready merely 
to try lititious causes in the law Courts, but to advocate the highest Wel- 
fare of Man before the tribunal of public opinion. 





As to laws we have too many of them. The Greeks had few and 
were all the better for it. The Romans had a legion of laws and soon 
went into decay. Not laws but men—real men—are what are needed to-day 
in the State and Nation. How can we purge our statute books of hun- 
dreds of unnecessary enactments and prevent their accumulation? We do 
not know, but, somehow, it must be done, and the lawyers are the only 
class which, united, could bring about the desired reform. The average 
citizen is helpless; trained legal minds working upon the problem could, 
we are persuaded, bring it to pass. For one thing the laws permitting of 
a constant increase of local taxation should be taken in hand for repeal 
or amendment; they are putting a load upon the citizen which, added to 
the necessary Federal load of taxes to reduce the War debt, is getting to be 
nearly unbearable. The Great War has been over for four years; the 
Federal budgets have been reduced by nearly a billion of dollars; yet in 
New Jersey—to speak only for our own State—the present year’s State 
and local tax rate is the highest in the history of the State. The average 
rate this year, according to the official announcement of the State Board 
of Taxes and Assessment is $3.56 per $100 of valuation. Last year it was 
$3.44. Some cities, like New Brunswick, with a rate of $4.67, Asbury 
Park with a rate of $4.24, South Amboy, with a rate of $6.06, show what 
a wild race is being run in some of our municipalities. Where is it to stop 
unless some real leaders of opinion insist on a retrenchment in both State 
and local expenses? The paper read by Mr. Harvey F. Carr, of Camden, 
the outgoing President of the State Bar Association, at its meeting in At- 
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lantic City in June last, entitled “Not Dead, but Sleepeth,” contained this 
very truthful statement : 

“The Bar of the United States numbered, according to the 1910 cen- 
sus, 122,000 members. The lawyer is trained to consider and apply the 
rules of conduct governing the conditions and relations of men to each 
other, to society and to the State. Within these spheres they have availa- 
ble the wisdom, learning and experience of the centuries. ‘They are the 
one body particularly concerned in the adoption, enforcement and preser- 
vation of the laws upon which the life, liberty, property and happiness of 
the whole people depend.” 

This being so, when will a united Bar take hold of all such pressing 
problems and exert its full influence toward making New Jersey an idea! 
place in which to “live and move and have one’s being?” 





Is it true that what has been termed the “‘coddling of criminals” has 
anything to do with the increase of crime through the year 1g21 and, to 
some extent, in 1922? A Mr. Ellis, of the American Bar Association’s 
“Committee to Investigate the Cause of Crime,” so thought and stated 
in a recent address before the Washington and Lee University of Virginia. 
Among other things he said, after asserting that in the period from 1916 
to 1920 murders had increased some 150 per cent., and that in burglaries 
alone, from I1g15 to 1920, there was an increase in New York City of 543 
per cent. : 

‘The causes were in the wide-spread and growing disrespect for all 
law. The delay in punishment, the inadequacy of the penalty, the cod- 
dling of criminals, the ease with which they escape, the technicalities sur- 
rounding the indictment, the trials, the appeals, the probation, the suspend- 
ed sentence, the commutation and the pardon have more to do than any- 
thing else with the breakdown of our criminal jurisprudence. And deeper 
still is the lamentable fact that in the hearts of thousands, perhaps mil- 
lions, of the submerged in our population—the poor, the unfortunate, the 
ignorant and the envious—there is a feeling that the Courts of America 
are a luxury for the few, that in both civil and criminal cases the expense 
of litigation is beyond the means of the great masses of the people; that 
these Courts are not their Courts; that this country is not their country, 
and that by a sort of exclusiveness in the attitude of organized society they 
are put beyond the pale of law. This produces a hostile mind toward 
American institutions and gives to the down-and-out, dark-thinking, 
le-brained, a kind of savage justification for taking the law into his 


” 


mudd] 
own hands. 
Among the remedies proposed by Mr. Ellis are these: Establishment 
of a Federal bureau to gather and analyze statistics on crime, swift pun- 
ishment of offenders, prohibition of the manufacture of firearms, and the 


placing of justice with reach of the poor. Mr. Ellis also advocated stricter 
regulation of the admission of immigrants and the enactment of a Federal 
making it a criminal offense for native born or naturalized citizens to 


teach or incite the overthrow of the Government. 


So far as the “coddling of criminals” is concerned, we cannot say that 


uggestion 1s applicable to New Jersey. And yet it does secm to us, a 
« have stated heretofore, that while with us there is a reasonable cer- 
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tainty of the swift punishment for crime, there is, nevertheless, an unset- 
tling of the whole situation when so many criminals properly sent to the 
State Prison have a hope, almost a certainty, of being released on parole 
or pardoned, long before their term of sentence has expired. 





“Mr. President,” said Senator McCumber in the Senate one day, “the 
Senate of the United States, the greatest deliberative body in the world, 
as | have often heard, has now deliberated five hours and twenty minutes 
on 4 cents’ worth of formic acid, and I wish to know if it is not about time 
that we voted on it.” But they didn’t. Senator Hitchcock asked a ques- 
tion that precipitated a partisan discussion, Senator King secured the floor 
to make a “few remarks,” and then followed a general debate filling six 
pages of the Congressional Record, and all over 4 cents’ worth of formic 
acid. Greatest deliberative body in the world! 





rom May 24, 1917, when the wood cargo carrier “North Bend,” the 
first vessel to be built under wartime contracts, was turned over to the 
government by Kruse & Banks, North Bend, Ore., to 1922, the United 
States Shipping Board constructed 2,312 vessels of various types of 13,- 
636,711 deadweight tons. To-day more than 1,000 of these vessels are 
laid up, due to the depressing conditions of the world’s markets, as well 
as the inability of the American operator to compete with his foreign com- 
petitors from the standpoint of expenses. A trip up the Hudson river 
shows some 150 of these vessels, all with seamen on, and lying as still and 
useless as if phantom ships. 





The Lawyers’ Club of New York City has favored what has been 
endorsed by many Judges and business men, an open tribunal for the set- 
tlement by prominent laymen, acting as arbitrators, of business and other 
disputes which would otherwise result in litigation and further congestion 
of Courts. The Tribunal of Arbitration, as it is called, has been founded 
by the Arbitration Society of America, a recently incorporated body of 
which Emerson McMillan, a banker, is President; Samuel McCune Lind- 
say of Columbia University, and Moses H. Grossman, lawyer, Vice Presi- 
dents, and Jules S. Bache, Treasurer. They, and those associated with 
them, hope the Tribunal will diminish litigation in New York City by 75 
per cent. and permit the courts to devote their time to the more important 
legal work which has been so retarded by minor cases. The Tribunal is 
open for business now. Any one who wishes to take a case to it at its of- 
fices at 115 Broadway will be provided with the machinery for settling the 
dispute at issue. The power of the Tribunal is derived from a law passed 
in 1920. This provides that any persons who wish to arbitrate a dispute 
may select an arbitrator to hear their case. They may present it with or 
without the aid of lawyers, in their own way, with no legal technicalities, 
and once they agree to do so their decision is irrevocable. The arbitrator 
has the power of subpoena, the power to render a judgment, financial or 
otherwise, and there is no appeal. Behind him stand the Courts to render 
his orders and subpoenas effective. The arbitrator may be anyone se- 
lected by the disputants. The endorsement of the society has been so 
general, say its founders, that already they have pledges of assistance and 
of service as arbitrators from hundreds of men prominent commercially 
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and professionally, who have offered to give their time without compen- 
sation in any case where their services are needed. Merchants in a given 
business, professional men or bankers, will have the opportunity to select 
as arbitrator one or more men in their own business or profession who will 
have the requisite knowledge to pass a point at issue. This may prevent 
the contradictions of experts in Courts of law which so often hopelessly 
confuse the most intelligent jury over a question of fact, and also make 1t 
possible to do in one day what by Court procedure would require weeks. 





Under the title of “A More Liberal View” the following editorial 
note on a recent New Jersey divorce case appeared in the June “Law 
Notes :” 

“With the advance of civilization some signs of the dawning of a 
more liberal view of this subject are now appearing. In Ysern v. Horter 
(N. J.) tro Atl. 31, the Court, referring to the language heretofore quoted 
from Moss v. Moss, said: ‘These harsh propositions are absolutely incon- 
sistent with the law of New Jersey.’ In that case and in the later case of 
Dooley v. Dooley, 115 Atl. 268, it was held that false representations as 
to character and position are sufficient to warrant the annulment of an 
unconsummated marriage. The Court in each of these cases confines its 
holding to an unconsummated marriage in deference to earlier authorities 
in the state, but, at least where the suit is by the wife, it is difficult to see 
that consummation affects the principle involved. If, as was said in the 
Ysern case ‘there is no reason based on public policy why a young girl 
should be tied forever to an escaped criminal simply because of a ceremony 
of marriage to which she was induced to consent by a fraudulent repre- 
sentation,’ the fact that by the consummation of the marriage he has in- 
flicted an added wrong on her should not debar her from relief. The 
Courts of New York have settled the question in the only manner con- 
sistent with the modern doctrine that marriage is a civil contract. Dis- 
regarding all distinctions between consummated and unconsummated mar- 
riages, it is held in that state that a marriage may be annulled if consent 
thereto was procured by a fraudulent misrepresentation of any material 
fact, the test of materiality being whether the party deceived would have 
consented to the marriage had the false statement not been made. Di 
Lorenzo v. Di Lorenzo, 174 N. Y. 467. Under this doctrine a marriage 
has been annulled for breach of an ante-nuptial agreement that there 
should be a marriage ceremony according to Jewish rites in addition to a 
civil ceremony. Rozso v. Rozso, 191 N. Y. S. 868. This would seem at 
first blush an extreme holding, but the effect of such a breach of faith 
would naturally be to cut an orthodox Jewess off from association with 
her kindred and friends placing her in their estimation in the position of 
a concubine. Slowly but surely the law is progressing away from the 
superstition that the sacredness of a relation is best preserved by refusing 
legal relief for frauds and abuses which degrade and pervert it.” 





How many of our readers are aware of the provisions of the Debtors’ 
law of 1828, by which creditors could put their debtors in jail without 
hope of food except by the charity of their friends? The law was de- 
scribed, in part, by the jailer of the Hunterdon county jail, in a communi- 
cation to the “Democrat” of that county, under date of Dec. 3, 1828: 
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“The public are hereby notified that the Debtor's Apartment of thi 
prison is now ready for the reception of that unfortunate class of person 
who are unable to meet the demands of their creditors. And, in making 
this known, perhaps im would not be improper to noufy the friends of such 

are sent here tor debt, as well as the overseers of the poor in their re- 
pective town hip ; who are not aware of the fa t, that the LL. rislature 
f the State of New Jersey have enacted a law making it penal for any 


heriftf or jailer to sell ardent spirits or victuals in any courthouse or jail 


n this Stat lf wall, therefore, be nece ry for the friends of such 
debtors, if triends they have, or tor the overseers of the poor m the re 
pective townsiips to make provisions for thei bsistence while here 
onfined 
‘| might, perhaps, with impunity evade the law above alluded to so 
Fespecl etuntline debtors : trust) ldo. that the eood na‘ure of 
¢ people would prompt them to wink at a sin for which they cou'd have 
no possible interest in punishing me. But although humanity shudders 
the idea of a fellow creature pr rl hing fi rwrnt of food, and although 
vould be to me painful as death to harden 1 heart and shut my ea 
inst the ery of huneer, where plenty ab I, snd wealth overflowing, 
et, as Tam denied those privilege with wl limy predee r~ have 
cen indulged, it becomes my duty, nay, necessily compels me to withhold 
e hand of charity from these victims of inhuman tegislation, in order to 
ustain those who have a still higher claim upon me. It is well known that 
ir State Legislature has made no provisi for the support of debtors in 
se confinement, and although all or near] |, the other counties in the 
te pay the board of the debtors who have not the lil erty of the prison 
. Tanterdon, the most werlihy county in ithe State. retu morscl 
food to a poor help child of a rv. immured in the cel f her 
rison for no other crime than being unable to pay his debt 


“The thief, the vagrant, the robber, and the murderer are fed and 
ave comfortable lodgings provided for them at public expens But the 
lebtor, the poor unfortunate being whom sickness, misiortune, or mis 
lanagement has rendered unable to pay a debt which strong necessity 
mmpelled hin to contract, is thrown upon the naked floor of a pri 
ith naught but the walls around him, there to remain without tood or 


wedding, gnawing his fingers with hunger, unless the jailer (perhaps nearly 
poor as himself) without hope of reward this side of heaven, divide 


vith him, his morsel. Avarice may grin a ghastly smile, but Humanity 
lushes at the thought.” 

As was stated in our last issue, the reason for our issuing the August- 
September Law JourNAL in this double number is that, owing to the Edi- 
tor’s absence in Europe during July and August, an August number could 
not be prepared and printed. “There 1s small loss, however, in the amount 
Ot matter published. 


Where one ts charged with having in his possession intoxicating liquor 
with the intent of violating the Prohibitory law, the general reputation of 
his place of business as being a place where intoxicating liquors were sold 
may be shown upon the laying of a proper predicate for the mtroduction 
of such testimony.— Friedman v. State, Okla., 198 Pac. 350. 
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IMPRESSIONS OF AND FROM THE ENGLISH PRESS. 

In a subsequent letter | may give some personal impressions of to-day 
as to several of the countries of Europe just visited as compared with 
those had before the Great War. The general American idea is that the 
contrast between the then and the now is very great, but this is not the 
case. barring the matter of prices and the nuisance of passports there 
are few real changes apparent to the traveler. Still, this depends some- 
what on the country visited. 

Just now it may be my readers may be interested in the theme of this 
letter: the English press. This has always been a source of perplexing 
amusement to American visitors, and especially to those accustomed to 
a different make-up and choice of news articles from those of newspapers 
published in the States. In the first place, excepting the “Daily Mail” and 
a few other outshoots of the Northcliff “reforms” in journalism, the grez 
dailies still adhere to the English custom of concealing the prominent 
news within the inner folds of the printed sheets instead of placing it on 
the front page, where the eye readily catches such matter as one takes his 
morning newspaper in hand. Is it because the advertisements on a first 
page are of such tremendous import to the reader, or so valuable in a pe- 
cuniary sense to the publisher? Certainly not. In the reader’s eyes they 
do not differ from advertisements elsewhere placed; in some respects are 
of less worth, being as trivial as, for example, this from the great Lon- 
don “Times 

“Ethel—If you send address train fare will be sent. But be under 
no delusion, a sound whipping awaits you.—Mother.” 

No, I cannot conceive of a reason—of any reason—for hiding the 
news of Parliament, of Reparations, of a great murder like that of Sir 
Henry Wilson, of a grievous public disaster, so that it must be searched 
tor to be found, but such is the universal custom. 

As to the headings over articles they are, however, always modest, 
and in this respect an improvement on many of our American newspapers, 

which offend the eye and good taste with their semi-poster type and glar- 
ing announcements of news that too frequently are not borne out by the 
matter beneath. 

One thing is always conspicuously present in an English daily, and 
one as conspicuously absent. The first is the news about the King and 
Queen and Court. This is rated as of equal importance with any general 
news of England or of the world. The other is the absence of American 


news. A microscope is usually required to enable a reader to discover 
whether there is such a place as the United States and what may be hap- 
pening there. Sir Auckland Geddes, the English Ambassador to our 
country, was not laboring under any misapprehension when he recently 

id in a meee address that when he was in Europe he did not know 
‘ h ippet ung in the United States. “The English newspapers,” he 

1, “by ir exclusion of important American news deprived him of 
knowledge which he needed. He was better equipped with information 
r world events in Washington than in London.” True, one or two Lon- 
don dailies have a New York or Washington correspondent who tele- 
graphs a letter on what our Senate may or may not do on the Tariff 
measure, or may allude to the strike situation in a general way, but details 
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of real American news are not to be found, and of Chinese and Japanese 
doings scarcely a word. Instead, one finds some items like these, possi- 
bly telegraphed, perhaps made up from some stray newspaper a month or 
two old: 

“New York, Sunday. 

“A classic example of freak legislation which from time to time ap- 
pears in the American local Legislatures has been presented in the Senate 
of the State of Georgia. It is a Bill designed to prevent any man from 
slipping away from home without informing his wife whither he is going 
and obtaining her consent.” 

“New York, Tuesday. 

“Claiming to be the oldest motorist in the world, Mr. Auguste Jean- 
sonne, a farmer, of Opelousas, Louisiana, won a prize yesterday at a local 
carnival offered to the oldest driver of the oldest car in the country of St. 
Landry. Mr. Jeansonne is 111 and his car is a Ford built m 1908 (when 
lords still had ordinary magnetos). By his side rode his eldest daughter, 
aged go. He drove the 15 miles from his farm to the carnival. Asked 
how he felt Mr. Jeansonne retorted ‘I may be old, but, by heck! my bones 
don't rattle like this car.’ ”’ 

When there is a dearth of such instructive items, then some others 
concerning Americans in London appear. Take these for example: 

“| have noticed a good many Americans in London lately, but so 
far have run across only one that I know. I met him the other evening 1n 
the Trocadero Grill-room, and recognized him at once. This was not be- 
cause his dinner-jacket was wrongly cut in the shoulders, or because he 
had those protuberances on his shoes; I merely happen to know his face.” 

““Do the Dead Talk?’ an American film claimed to be the first mas- 
terpiece dealing with communication between living and dead, is shortly 
to be shown in this country.” 

“We have been inclined to look upon the American girl as being even 
more free and intolerant of convention than her sisters on this side of the 
Atlantic. But this idea that American young women are always entirely 
independent is apparently inaccurate, since one of the principal features 
of the great exploration tour of England and Europe which is being made 
by a party of American girl students—20o0 strong—tis that official chaper- 
ones are part of the programme and included in the contract for the tour. 
The mere presence of chaperones in the party is in itself, however, some- 
thing of a surprise in connection with American girls and shows us that 
our conception of ‘bold, bad, bobbed-haired young women from Seattle,” is 
not necessarily a correct one. To the chaperones of this particular *stu- 
dent tour’ all honor is due. One hopes most fervently that they will reach 
home alive. No doubt only those ladies possessing the strongest constitu- 
tions and iron nerves were appointed by the university authorities.” 


All such “news” makes the English newspapers “amoosin’.” as Arte- 
mas Ward would say to an American reader. It is often said the English 
have too little and the Scotch too much sense of humor, but are not the 
Knelish humorous when they do not know it? Still, | tind more real hu- 
mor in the Scotch press than in Britain's. 

The English news during July and August was, of necessity, rather 
thrilling. lor example, there was in progress the trial of the murderers 
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tactful address of lis Majesty \monge other things he said: 

“Tt as universally recognized that the root of all good government ts 
ive and active civi spirit. It is necessary to appeal to the imagmation 
; a public authority meanly housed may be meanly esteemed. ‘This noble 

hall, the seat of the government of the County of London, will be typical 
of the importance of their duties and responsibilities, and should stimulate 
the development of that sense of citizenship so difheult and yet so impera- 
tive to cultivate.” 
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Excellent words. This great building is solid; no fancy work on it. 
It looks as if it might endure for the next five hundred years, as such 
buildings in such a world’s capital as London should. Its cost? I have 
forgotten the millions, but the cost was immense. 


The debate as to how to adjust a new, or reused, House of Lords 
went merrily on, in both Houses of Parliament and in the press. This 1s, 
probab ly, a more important matter for [england than some would suppose. 
Yet it did not seem to cause as much personal feeling, or hard words, as 
the attack on the Government in regard to the distribution of honors. 
Such motions in the Commons as this, for instance, stirred up all the 
eagles of the Coalition and the vultures of the opposition: “To consider 
the present methods of submitting names of persons for honors for the 
consideration of His Majesty, and to report what changes, if any, are 
desirable in order to secure that such honors shall only be given as a 
reward for public service.” It seems that some recent appointments of 
men to honors who had performed no public, but only partisan services, 
had stirred up a hornet’s nest, and very properly so. Mr. Lloyd George 
admitted having been imposed upon in an instance or two and would glad- 
ly have a change, as he himself moved, a Royal Commission “to consider 
and advise on the procedure to be adopted in future to assist the Prime 
Minister in making recommendations to his Majesty of the names of 
persons deserving of special honors.” This would have been acceptable 
to all parties provided it were known “who were to be members of the 
Commission,” something which even men like Mr. Asquith were not will- 
ing to accept on faith. When I left England the matter had not been 
settled. 

The debates on the above question were full of interest to an Amer- 
ican, because one leading question appeared to be: If party service is to 
be considered at all, does it include contributions to party funds? In other 
words, shall a deserving man who has given liberally of his means to sup- 
port a political party be excluded from the honors’ list?) Mr. Lloyd George 
answered with an emphatic “No.” “There is no Prime Minister,” he 
continued, “either to-day or in the past, who has any knowledge when 
names are submitted to him of who has contributed to the party funds or 
who has not. The mere fact that men are rich is no proof that they have 
contributed to the party funds. They ought to, but they do not. There 
are men who have rendered other service also, and the Prime Minister 
judges upon the services rendered and services which are placed before 
him. Which of them contributes no Prime Minister has the slightest 
idea. ‘That is as it should be and for a very good reason. Whoever is 
recommending those names ought not to have his judgment biased one way 
or the other by the knowledge of those facts.” 


One is impressed, also, with the fact that a nasty divorce case finds 
its way into every reputable as well as disreputable newspaper in both 
England and Scotland. The most shocking details of liasons appear such 
as no decent American newspapers would allow in its columns. The Rus- 
sell divorce case was running through the press everywhere and was as 
bad as any stenographer’s notes in the dirtiest of illegitimate birth cases in 
our Courts of Chancery. The suit was for £20,000, and there were em- 
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ployed 5 King’s counsel, 6 Junior counsel and two firms of solicitors. The 
costs of the first nine days of hearing were thus tabulated in the “Daily 
Mail :” 

“fees on counsel’s briefs, 2,800 guineas; daily refreshers (total), 2,- 
400 guineas ; shorthand notes and printing same, 300 guineas; medical ex- 
perts, 120 guineas ; ordinary doctors in attendance, 120 guineas ; witnesses’ 
expenses, 120 guineas; solicitors’ fees for attendance, 160 guineas ; clerks’ 
fees, 50 guineas; court fees, 27 guineas. 

“A total of over £6,400. In addition to this must be reckoned the 
salary of the Judge, which amounts to about £200 for the nine days, and 
the jury fees, nine guineas a man, totalling over £100. There is also to 
be added the large sums spent in the preparation of the case; and it may 
safely be said that the Russell case will cost something like £20,000.” 

That is to say, the costs of the trial were as great as the total amount 
sued for, and the final result was, as to one defcndant, an acquittal of the 
charge, and as to the other a suspension of the trial! 

While on this subject of divorces it would appear that in Britain as 
many or more divorces are being sought than in our own land. One 
Judge had, in July, from 40 to 60 divorces on his list per day, and actually 
disposed of them all! And he had nearly 300 leit. 


Pleasanter reading than this was an appearance in at least one jour- 
nal of Dr. Frank Crane’s articles, reproduced from the New York 
“Globe.” A charming one on “The Art of Failure” might well be taken 
to heart by every lawyer and, indeed, every man who lives. “Nobody’s 
problem,” it says, “is ideal. Nobody has things just as he would like them. 
‘The thing to do is to make a success with what material I have. It is sheer 
waste of time and soul-power to imagine what I would do if things were 
different. Let men and events, then, do their worst. They cannot destroy 
me. For they cannot find me, the real Me, the unconquerable Spirit.” 
This, at least, is Emersonian; it is Scriptural, spiritual, actual truth. 


Our American press teems with political communications from read- 
ers, and a few such are to be found in the influential English press. But 
more of the letters published concern matters that are rarely touched upon 
in our country. Such themes as, “Shall Summer Time be Cut?” referring 
to the day-saving hour which prevails in England; the language of Judges 
and others who use circumlocutory phrases to express a concrete idea; 
copyrights in letters; how the noisy vibrations of tube trains may be 
lessened or done away with; the most beneficial invention for mankind 
(one correspondent insisted it was the making of the bicycle) ; the ab- 
surdity of a law that if a person is not duly registered within seven years 
of birth he or she is officially non-existent ; whether influenza does not re- 
cur in England every 33 weeks (as said the statistician of a Medical Re- 
search Council) ; whether a cuckoo’s egg could be laid in a wren’s nest; 
whether the American mode of getting up and beginning work earlier 
than 9 o’clock is not the secret of American prosperity (so wrote Lord 
Leverhulme, and he quite proved his point) ; whether a woman might not 
wear her hair as she likes; whether a Duke should be treated differently 
from an ordinary civilian if he drives his motor-car at a speed of 38 miles 
an hour instead of a lawful lower rate; whether an Irishman has the right 
to be “proud to die” for his supposed loyalty to the Sein Feiners; if it be 
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“room” is not stated, but it appears to have been some room in a joint in 
Chicago! 


The “Evening Standard” of London contained a long article one day 
on whether it was an advisable thing for a literary celebrity, such as H. G. 
Wells, to stand as a Parliamentary candidate, this journal expressing it- 
self as “sorry for Mr. Wells’s sake and sorry for Parliament’s sake,” add- 
ing: “Parliament would only get an honest member who would talk 
enough common-sense to put it out of its stride now and then; while Mr. 
Wells’s idealism would stand in the way of his ever getting anything use- 
ful done, and he would waste an amount of his time equivalent to the 
writing of two good books a year.” It concluded its adverse comment by 
referring to “Mr. Asquith’s decline,” calling him “the Bombardier Wells 
of politics.” 

Curious wills are often commented upon. One, very recent, was of a 
Welsh shopkeeper, who directed, in making provision for his wife, that 
the benefit to her should be doled out in sums of 5s. or 10s. at a time as his 
trustees saw fit, giving as his reason that he had “always found through 
his married life that she had no value of money, nor could she keep it 
when she got it.” ‘This case prefaced the added instance of another testa- 
tor who left all his property to his daughter on condition that she paid 
to his son the sum of threepence-halfpenny for the purchase of “a hempen 
cord or halter for the use of his dear wife, which | trust she may make 
use of without further delay.” Another was that a prominent railway 
official stated in his will that his estate would have been considerably larg- 
er if it had not been for his unfortunate marriage ‘with the cleverest 
known legal daylight robber. My association with this perambulating hu- 
man vinegar cruet I consider to have cost me considerably over £400.” 

I could continue these English newspaper extracts, or recalled read- 
ings, indefinitely, but conclude them with a single item which proves that 
we in our country know little of the sadness which enveloped tens of 
thousands of homes in England, Scotland, Wales and France because of 
the Great War. I did not notice any hosts of beggars nor of unemployed 
in either of these countries, though no doubt they were existing and could 
have been discovered by those inclined to hunt for them, but this instance 
of a calamitous case is one I cannot soon forget. It is of a beautiful 
woman, whose charming face appeared in a newspaper under the appella- 
tion, “A Woman of Many Sorrows,” and of her | read: 

“She has in the last few years lost practically every member of her 
family. Her husband, father, and five brothers, all officers in the Russian 
Army, were all killed in the war. One of her children was scalded to death, 
another burned alive, another killed in a riot, a fourth by the collapse of a 
building, and a fifth by a runaway horse. She recently fell downstairs 
and broke both her legs, and it was in connection with this accident that 
her tragic story became public.” And she was a Countess! 


The Scotch press is founded, as to make-up and contents, on the [eng- 
lish model, but, as I have said, with more attention to the lyhter 
life. No better newspapers can be found abroad than the Edinburgh 
“Scotsman,” or the Glasgow “Herald.” | will not take the space to com 


ment on the solid articles | found in these and other Scotch journals, but 
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I must quote, for the benefit of those lawyers who can take time from the 
preparation of briefs to smile a little, a few stray humors which are a sam- 
ple of some appearing nearly every day in newspapers north of the Tweed : 

“A Scotsman, feeling his health giving way, consulted a specialist, 
who, after careful examination of the man, said: ‘You are ruining your 
constitution with drink and you must give up drinking altogether or you 
will die.” The Scotsman buttoned up his coat and was making for the door 
when the doctor said, ‘By the by, my fee for advice is five guineas.’ ‘Oh, 
aye, replied the Scotsman, ‘but am nae takin’t.’ ”’ 

“A beadle of the old school, who still ‘carries up the books,’ was tell- 
ing a rank outsider one day that there was a baptism in the church on the 
following day. ‘Baptism,’ queried his friend, ‘what is baptism?’ ‘Some- 
times less an’ sometimes mair,’ was our worthy beadle’s reply, ‘but maistly 
a shillin’ tae me an eighteenpence tae the precentor.’ ” 

How would you define “noise”? asked the teacher. ‘It’s something 
that disturbs us unless we’re making it ourselves,’ replied the pupil.” 

“An Edinburgh gentleman who has just returned from the East was 
appealed to by a couple of Cockneys on holiday at Margate to act as arbiter 
over a bet. The Cockneys were disputing as to the exact value of the 
rupee. ‘The rupee,’ said the Scot, ‘is 1s. 4d. at par.’ The Cockneys stared 
at him. ‘Blimy,’ said one. ‘Never mind what it is at Par. Tell us what 
it is at Margate.’ ” 

“The man doesn’t live who feels at ease in a room where two women 
are whispering.” 

“An American newly arrived who went into a London teashop, took 
his seat, and waited. Presently a bright-eyed waitress approached and 
asked, ‘Can I take your order.’ ‘Yes. Two boiled eggs and a kind word.’ 
The waitress brought the eggs and was moving on, when the American 
said, ‘Say, what about the kind word?’ The waitress leaned over and 
whispered, ‘Don’t eat the eggs.’ ” A. V. D. Hi. 

On the North Atlantic, 

Aug. 23, 1922. 
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Where valve on steam boiler blew out and employee ascended ladder 
and closed the valve, and descended, went to a window and then walked 
out of a door for a few steps, staggered, and fell dead, death being the 
result of a pre-existing disease of the heart which the excitement caused 
to fail, death was not compensable as resulting from traumatic “injury by 
accident” within Workmen’s Compensation Act, defining compensable 


accidents.—Rusch v. Louisville Water Co., Ky., 237 S. W., 389. 





It is the duty of a municipality to keep and maintain the entire width 
of its sidewalks in a reasonable safe condition for public travel and a fail- 
ure on the part of the municipality to use ordinary care in that respect af- 
ter notice of a sidewalk’s unsafe condition or when by the exercise of ordi- 
nary care it could have had knowledge of the defective condition of the 
walk will render the municipality liable if sufficient time has elapsed after 
notice, etc., for the municipality to have remedied the condition.—City of 
Newport v. Schmit, Ky., 231 S. W. 54. 
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IN RE FINLEY. 


(Essex Orphans’ Court, June 27, 1922). 

Lunatic’s Estate—Sale of Assets to Improve Investments—There is no power in 
the Orphans’ Court to authorize a sale of the assets of a Lunatic’s estate for the pur- 
pose of improving the investment. 

In the matter of Joseph F. Finley, a lunatic. Application by guardian 
to authorize sale of stock. 
Mr. Francis Lafferty for Petitioner. 


FLANNAGAN, J.: The bulk of the estate of the lunatic consists of 
stock which has a present substantial value but which pays no dividends. 
Unless some income can be derived from this asset the total income of the 
estate is insufficient for the support of the lunatic and the principal must 
continually be encroached upon for his support. On the other hand 
the value of this asset is of so substantial an amount that if invested on a 
reasonable return the income of the estate will be increased to a sufficient 
sum for the lunatic’s support out of such income. 

The present application is by the Fidelity Union Trust Company as 
guardian of the lunatic to authorize the sale of this stock for the purpose 
of reinvesting the proceeds with the object above indicated. 

The power to authorize a change in the investment of a lunatic’s es- 
tate is one which is not inherent in the jurisdiction of any of the Courts 
of the United States. The High Court of Chancery exercised no juris- 
diction over the estates of lunatics in its judicial capacity as a Court of 
Equity at the time the United States became independent of the British 
Crown, but jurisdiction over such estates was at that time exercised by 
the Chancellor, merely as the representative of the Sovereign and by virtue 
of the King’s prerogative as parens patriae, authority being conferred 
separately in each particular case upon the Chancellor under the King’s 
Sign Manual. When this country achieved its independence the preroga- 
tives of the Crown develved upon the people of the States and not upon 
the Courts, and hence no jurisdiction over the estates of lunatics exists 
in our Courts as successors to the English Courts. It is from the people 
as successors to the prerogatives of the British Crown that the Court’s 
jurisdiction must come and hence they have none except where the people 
have conferred it by legislative enactment. (Clark v. Mathewson, 7 App. 
Cas. (D. C.), 382; Hamilton v. Trabler, 78 Md. 26; In re Heller, 3 Paige 
199; Pom. Eq., Vol. 3, Sec. 1311, 3rd. Ed.; Cooper v. Wallace, 55 N. J. 
Eq. 192. Interesting discussions of the power to authorize changes in the 
investments of lunatics may be found in the two cases first cited). It 
would seem, therefore, that such jurisdiction should not be lightly assumed 
by any Court and particularly by a Court like the Orphans’ Court, whose 
jurisdiction is purely statutory. 

The statutes conferring power upon the Orphans’ Court which are 
referred to by counsel are found in Vol. 2, Comp. Stats., p. 2781, Sec. 1, 
and p. 2633, Sec. 19. Neither of these sections refer to cases where the 
lunatic’s investments yield no return, or where they yield a small rate of 
return, and the guardian, or the Court, considers that the situation could 
be improved by a more skillful investment of the estate. 

The language of the former section is that the guardian shall have the 
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care of the goods and chattels of the lunatic, so that the lunatic “may live 
and be competently supported and maintained by and out of his or her 
goods, chattels and the profits of his or her lands.” The language of the 
latter section is that the Court may, where the income is insufficient for 
the lunatic’s support, make an order authorizing “The use of the principal 
of the personal estate.” The first section contemplates maintenance out 
of goods and chattels as distinguished from profits of lands, and the sec- 
ond contemplates the use of the “principal of the personal estate.” Neith- 
er contemplates a sale for the purpose of changing the investment but only 
for the purpose of support out of the principal of the personalty. In 
the case of Taub, go N. J. Eq. 297, the Chancellor held that the former 
section authorized the guardian to convert the lunatic’s personalty into 
cash from time to time, as it might become necessary to consume it for the 
lunatic’s support, but that no sale in bulk was authorized until the passage 
of the latter section, which statute he held confers power upon the Or- 
phans’ Court, when it would be annoying, difficult or disadvantageous for 
the guardian to sell in parcels from time to time to authorize a sale of the 
lunatic’s personalty in bulk for his proper support therefrom. The Chan- 
cellor says: 

“The meaning of this was, that the guardian might pay out so much 
of his ward’s cash from time to time as was necessary to settle current 
bills for his proper maintenance, or might from time to time consume so 
much of his goods and chattels as was necessary for the purpose. And I 
am of the opinion that a guardian may, if need be, first convert the goods 
and chattels of his ward into cash, not by wholesale, but only so much as 
may be requirable, unless he obtains an order from the Orphans’ Court 
permitting sales in bulk under Comp. Stat., p. 2633, Sec. 19, which Act 
was passed after the decision of Potter v. Berry. It was undoubtedly the 
purpose of the Legislature to relieve a guardian from the annoyance and 
difficulty from time to time, of disposing of parcels of personal property 
that o Act of 1g01 (Comp. Stat. p. 2633, Sec. IQ) was passed.” 

s I find no authority therefor in either section cited, or elsewhere, I 
conc ade that there is no power in the Orphans’ Court to authorize a 
change in the investments of a lunatic’s estate. 

‘The petition, however, shows that, as the income is insufficient, there 
must be trom time to time sales of some of the personalty for the luna- 
tic’s support. If the facts justify the petitioner in filing a supplemental 
petition showing that it would be annoying and expensive to dribble out 
the unproductive stock; that as good a price as can now be obtained 1s 
not likely to be obtained in the future, and that no opportunity of sale is 


now offered or likely in future, except on the basis of a sale of the stock in 

bulk, or advancing other good reasons for a sale in bulk, the Court will, 

upon the authority of In re. Taub, go N. J. Eq. 297, entertain an appli- 

cation for authority to sell in bulk for the purpose of enabling the guar- 

dian to have available for use in convenient form the principal of the per- 
l estate for the lunatic’s support and maintenance therefrom. 

[tf a sale in bu 1k is made and the proceeds are in excess of any present 

eed tor the suppe rt of the lunatic it will be an ctednlnenive question 


what disposition to make of the over-plus. 
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INTOXICATED ATTORNEY PROPERLY SENT TO JAIL. 


One of the members of a firm of attorneys appearing for the defense 
in a prosecution for larceny was visibly under the influence of liquor and 
defiant and disrespectful to the Court. ‘The Court announced a recess, and 
an effort was made by the attorney’s partner to have him retire from the 
case and from the courtroom until his condition would insure no further 
recurrence of the conduct which had just occurred. The attorney refused 
to avail himself of the opportunity afforded by the Court. Another recess 
was announced, and the Judge, the sheriff, and the attorney retired to the 
Judge’s private chamber, where the Judge personally suggested to the at- 
torney that he retire from the courtroom. 

The attorney took issue with the Judge as to his condition, and on re- 
turning to the courtroom announced that he was no more drunk than the 
Court or anybody else in the courtroom, and would remain in charge of the 
trial unless he was sent to jail, whereupon the Court directed the sheriff to 
take him to jail. The jurors who had already been selected were excused, 
and a recess taken until afternoon, when a motion for continuance was 
overruled. The Supreme Court of Louisiana, in an opinion by Judge 
Baker in State v. Hutchins, go Southern Reporter, 410, held that there was 
no error in sending the attorney to jail and denying the continuance. 





INTERFERENCE WITH MILK SUPPLY ENJOINED. 


“Uninterrupted delivery of the milk supply to the people of this city 
is so vital for the preservation of the general health of the community, and 
especially children and invalids, that any organized effort to interfere 
therewith must be regarded as an act of hostility to the public weal, and 
such an unlawful purpose as calls for the exercise of the full authority of 
the courts and police authorities. Whatever may be the right or wrong of 
the present wage controversy, the health of this entire con munity cannot 
be made subservient thereto. Picketing and other acts alleged against the 
defendants have been held not to be unlawfu! under ordinary conditions, 
but, when linked with a purpose inimical to the welfare of the community, 
they become unlawful. This Court would hesitate in an ordinary wage 
dispute to grant the relief asked for herein, but feels that it is its duty to 
assert the full power of the Court under the circumstances to protect the 
lives and health of the people of New York.” Quoted from the opinion of 
Judge Guy of the New York Supreme Court at Special Term, New York 
County, in Gottlieb v. Matckin, 191 New York Supplement, 777. In addi- 
tion to granting a motion to restrain the defendants, they were given no- 
tice that any disobedience of the order would be visited with the fullest 
measure of punishment within the power of the Court. 





On proof that board and lodgings were furnished decedent by claim- 
ant, the law would imply an obligation on the part of the decedent to pay 
therefor, if they were not related, but not where they were sisters, in 
which case a claim may be allowed on a quantum meruit where evidence 
shows that it was in the minds of the parties that compensation should be 
made, and that an agreement to that effect existed —lIn re Sullivan, N. Y., 
192 N. Y. S. 318. 
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TREASURE TROVE. 


A hoarder of gold died on a farm in Indiana. The farm and an old 
house thereon had been occupied by him up to about 30 years ago. A 
workman, while excavating for a cellar under the old house, discovered, 
below the surface, an earthen jar containing $1,325 in gold coin. Three 
claimants set up the right to ownership of the coin. The owner of the 
land claimed it by virtue of the ownership of the soil. The heirs of the 
one who was supposed to have secreted the treasure claimed it by right of 
inheritance. The workman, whose honest toil had uncovered it, claimed it 
as the finder of lost goods. Under these circumstances, whose money was 
it? The case was submitted to the court without a jury, which found that 
the treasure belonged to the finder under the law of treasure trove. Un- 
der this law, in the absence of legislation to the contrary, where any gold 
or silver, in coin or bullion, is found concealed in the earth, or in a house 
or other private place, but not lying on the ground, the owner of the treas- 
ure being unknown, the title to the property belongs to the finder as 
against all the world except the true owner. The judgment was sustained 
in Vickery v. Hardin, 133 Northeastern Reporter, 922, and the workman 
came to his reward. 





A broker’s letter to owner of land, stating that he had a purchaser 
ready, able, and willing to buy the land on terms specified, when deposited 
in the post office addressed to the owner, was a notice to the owner bind- 
ing on him, from the time it was deposited in the mail, if within the time 
specified for finding a purchaser as held in Lingquist v Loble, Mont., 204 


dan - 
Pac. 170. 





One engaged in good faith to marry a man is held to have such an in- 
terest in his lite that she may be made the beneficiary in a benefit certifi- 
cate taken by him upon his life, in Modern Brotherhood of America v. 
Harden, 191 Ky. 331, 230 5. W. 307, annotated in 17 A. L. R. 576, on in- 
surable interest of fiance or fiancée. 





That an attorney instructed by a client to make a claim against a 
municipal corporation, an action on which will be barred by statute unless 
brought within six months, is negligent in omitting to warn his client, 
while an offer of settlement 1s under consideration, of the necessity of 
prompt action, in consequence of which the claim becomes barred, is held 
by an English court in Fletcher v. Jubb, 10 B. R. C. —. The case is ac- 
companied by an annotation collecting the decisions upon the question of 
the liability of an attorney for allowing a claim to become barred by limita- 
tion. 





Where a gas company’s employee, having occasion to go from a blow- 
er room to the forge, went upon a beam supporting the building, for the 
purpose of getting his raincoat, and then attempted to use such beam as a 
footpath in passing to another building, and fell and was injured, injury 
held not to arise out of his employment, but from an outside peril having 
no causal relation to his duty. —Hurley’s Case, Mass., 134 N. E. 253. 
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TRENTON v.N. J. AND PA. TRACTION CO. 


(Board of Public Utility Commissioners, April 17, 1922). 
Traction Company—Laying of Additional fails. 
City of Trenton against New Jersey & Pennsylvania Traction Co. 
In re laying of additional tracks on West Hanover street. 
Mr. Walter D. Cougle for City of Trenton. 
Mr. Edgar W. Hunt for the Company. 


THE BOARD: This matter comes on for hearing before the Board 
on the petition of the City of Trenton to compel the respondent to lay 
additional rails on West Hanover street in the City of Trenton between 
Warren street and North Willow street. 

Two lines of cars using different gauge tracks operate on this por- 
tion of Hanover street, one line operating between the terminal at the 
intersection of Hanover and Warren streets for points in Pennsylvania, 
and one line between the terminal and Princeton. Each line now neces- 
sarily operates in both directions from the terminal at Warren street to 
North Willow street, where the Princeton cars turn into North Willow 
street. The result is that, either entering or leaving this section, each line 
operates against the normal flow of traffic. ‘This track was laid under an 
ordinance passed in 1902 prescribing the location and manner of laying 
the track. The city now claims the condition is a dangerous one and peti- 
tions to have it corrected by the laying of additional rails as above indi- 
cated. 

The Company’s first contention is that inasmuch as the tracks were 
laid by virtue of and in conformity with a city ordinance this Board has 
no jurisdiction. This contention was raised at the hearing and passed 
upon by Commissioner Treacy in the negative and we think correctly so. 

The second contention of the Company is that, inasmuch as the Com- 
pany is financially unable to do the work in question the Board has no 
power to order it done. It is sufficient to say that the case of Jersey Cen- 
tral Traction Company v. The Board of Public Utility Commissioners, 
113 Atlantic Rep. 692, is controlling in the situation presented here and 
disposes of this contention. We do not conceive, however, that we should 
not or cannot consider the financial aspects of the question in weighing the 
merits of the application and in exercising our judgment and discretion 
in the whole case, and this we have done as will hereinafter appear. We 
will therefore proceed to a consideration of the petitioner’s case on the 
merits. 

From the testimony and a personal inspection of the territory in- 
volved, the Board is of the opinion that the dangerous conditions result- 
ing from the present operation have been somewhat exaggerated. 

Petitioner claims that, according to the Company’s schedule, there 
are instances where at least two cars are scheduled to leave the terminal 
at the same hour, cars destined for points in Pennsylvania operating on 
the wide gauge track and cars scheduled for Princeton operating on the 
narrow gauge track. The Company’s rules, however, provide that the 
Princeton cars shall have the right of way. 

The vehicular traffic on Hanover street is not heavy and, as this con- 
dition has existed for a considerable period of time, the majority of the 
operators of vehicles in this territory are probably familiar with the con- 
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diiions and govern themselves accordingly. However, any undue con- 
gestion can be very readily relieved by the city by the passage of a restric- 
tive parking ordinance. 

Concerning the obstruction of traffic incident to the parking of its 
cars on Hanover street at or near the terminal, this does not appear to 
be a serious matter as the regular layover time is but four minutes, or 
merely sufficient to discharge and receive passengers. The cars operate 
on a regular headway of forty-five minutes, excepting on Saturday after- 
noons and evenings, when a half-hour headway is maintained. When 
“double-headers” are operated, which occurs daily at 5.15 P. M., and oc- 
casionally on Saturday afternoons and other special occasions incident to 
unusually heavy traffic, the extra car is held in the barn adjacent to the 
terminal until the starting time, and all the passengers board the car 
while it is in the barn. On leaving, the car backs out of the barn to the 
main track in front of the regular car and proceeds immediately on its 
route. ‘This extra car does not occupy the street for any appreciable 
length of time, therefore, at the same time as the regular car. 

Hanover street is sufficiently wide and the location in the street of 
the tracks on which the car is parked for the period of its lay-over is such 
that there is ample room for vehicles to pass between the car and the op- 
posite curb. 

The plan submitted by the city provides for sidings to be constructed 
in the yard immediately adjacent to the Company’s terminal building, on 
which sidings it is proposed to park the Trenton-Princeton cars during 
their lay-over period. From an investigation of the practicability of ap- 
plying this plan to the existing tracks it appears that the available space 1s 
so limited that with the large cars operated on this line there is barely 
room to park even one car in this area. Furthermore, the operation of 
these cars to and from the proposed siding and the main track would re- 
sult in creating a further dangerous condition when crossing the sidewalk 
where passengers intending to board the cars are accustomed to accumu- 
late. Such cars would also obstruct the street traffic, not so much for the 
moment when making the turn as in cases when the car will be obliged 
to stop on the curve, although perhaps but for a moment or two. The 
long overhang of these cars at either end would also create a condition of 
no little danger when the car is swinging around the curve. The installa- 
tion of a siding in the yard would also necessitate some re-arrangement 
of the Company’s waiting room and ticket office in order to properly ac- 
commodate passengers using the same. 

To make the desired changes in the track would involve a very heavy 
expense; the city’s estimate is $38,236.40 plus twenty per cent. for con- 
tractor’s ‘profit and contingencies, and the Company’s estimate is $75,000. 
The Board’s engineer estimates the cost at from $50,000 to $55,000. 

The Company claims to be financially unable to meet this expenditure 
even at the lowest figure and introduced evidence to support its contention. 
We have, therefore, to consider whether or not the danger and incon- 
venience resulting from the existing method of operation is sufficient to 
justify so large an expenditure at this time in view of the financial con- 
dition of the Company. 

An inspection of the tracks indicates that much of the straight track 
and some of the special work involved is in such condition that it is only a 
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question of a comparatively short time when the track must be recon- 
structed. In fact, certain repairs are needed at the present time. When 
the tracks are reconstructed the proper re-arrangement can be, and, in the 
judgment of the Board, should be installed. 

The Board is of the opinion that the existing conditions are not suffi- 
ciently dangerous to justify the necessary expenditure of making the pro- 
posed change at this time, particularly in view of the financial condition 
of the Company. The application will be denied. 





IN RE JERSEY CENTRAL TRACTION CO. 





(Board of Public Utility Commissioners, April 20, 1922). 
Increase of Rates in Traction Fare. 

In the matter of the application of the Jersey Central Traction Com- 
pany for an increase in rates. 

Mr. C. L. S. Tingley for Petitioner. 

Mr. Howard W. Roberts for Township of Middletown and Borough 
of Highlands. 

Mr. Elmer S. Geran for Township of Freneau. 

Mr. Gustave Maurer for Borough of Keyport. 


THE BOARD: The petitioner proposes to increase the fare charged 
by it from seven cents per fare zone to ten cents per fare zone, effective 
March 17th, 1922. 

On August 29th, 1918, the petitioner was permitted to charge a fare 
of six cents where a five cent fare had been previously made. On Decem- 
ber 5, in the same year, the Board permitted a further increase in the fare 
to seven cents in each fare zone where a charge of five cents was originally 
made. In both the reports permitting the Company to increase its rate of 
fare the Board called attention to the numerous complaints made against 
the character of the service furnished the various communities served. 
The report of August 29, 1918, says: “The evidence shows that the ser- 
vice, both as to the operating schedule and as to its maintenance, is not 
what it should be. Under such conditions of operation it cannot be main- 
tained that the value of the service to the rider is equal to that where safe, 
adequate and proper service is afforded.” 

In the Board’s report of December 5, 1916, appears the following 
language: “The service furnished by the Company has been the subject 
of much complaint during the year. In the former report granting the 
increase in fare to six cents, the Board called attention to the unsatisfac- 
tory character of the service. . . . We believe the maximum fare 
that the traffic will stand to be what we allow (seven cents). It is ad- 
mitted by the operating officials of the Company that the service furnished 
is not of the best. It is claimed that this has been due to conditions caused 
by the War; that since the armistice was signed conditions have bettered 
and that the service will soon be improved. Much of the hostility of the 
public to awards of increases in rates of utilities, particularly traction 
companies, has been because the service furnished has been unsatisfactory. 
It is the duty of the Company and the Board will expect and require it to 
make every effort in its power to remedy the defects which have caused 
the complaints referred to.” 

Under date of July 10, 1919, an order was issued by the Board, di- 








246 THE NEW JERSEY LAW JOURNAL 


recting the Jersey Central Traction Company to make certain repairs to its 
track and roadbed. ‘The inspector’s report, dated November 20, 1919, was 
to the effect that in general the work of repairs covered by the Board’s 
order had not been nearly completed and was progressing very slowly and 
that at least portions of the work were being carried out in a very unsatis- 
factory manner. 

During the hearing in the pending matter it was admitted that the 
Board’s order of July 10, 1919, had not been carried out and that much 
of the work (which is absolutely necessary for safe and adequate ser- 
vice) has not been done, and remains unfinished at this time. 

On April Ist, 1920, the Company again petitioned the Board for per- 
mission to charge a fare of ten cents per zone, effective April 29th, 1920, 
and under date of June 29th, 1920, a majority report was issued by the 
Board denying the application. At the same time a minority report fav- 
oring the granting of the application was submitted by then Commissioner 
Andrew Gaul, Jr. The majority report of June 29th, 1920, states: “The 
evidence shows that the service both as to the operating schedule and as to 
its maintenance is not what it should be. Under such conditions of oper- 
ation it could not be maintained that the value of the service to the riders 
is equal to that where safe, proper and adequate service is afforded.” 

On February Ist, 1921, the Company filed a petition for an increase 
in the rate of fare from seven cents per zone to ten cents per zone. The 
Board retused to entertain this petition pending the decision of the Court 
in regard to the legality of the Board’s refusal to grant an increase in fare, 
based upon the physical condition of the petitioner’s property, said action 
of the Board having been appealed to the State Supreme Court on cer- 
tiorari. 

A recent investigation by representatives of the Board shows that the 
provisions of the Board’s order of July roth, 1919, directing the Jersey 
Central Traction Company to make certain repairs to its track and road- 
bed have finally been complied with, as indicated by an inspector’s report 
submitted to the Board under date of March 3rd, 1922. It was stated in 
this report, however, that much of the work of repair had deteriorated to 
such an extent that the track in several localities is now in very much the 
same condition as when the Board’s order was issued, the repairs in many 
instances having been of but a temporary nature. This was admitted by 
the Company’s representative at the hearing on the application now under 
consideration. The report also indicated that while the track in general 
is in better condition than it has been for several years past, yet in several 
localities not included in the order the track is also in an unsatisfactory 
and in some cases unfit condition for the proper and safe operation of 
sas taliban 

It was stated by the Company’s representative at the hearing that the 
Company proposes in the near future to make permanent repairs on such 
portions of its track which are at the present time considered to be in such 
condition as to be conducive to unsafe operation, and it was intimated also 
that it is the Company’s purpose to put back into the property during the 
next two or three years all the available operating revenue which might be 
necessary in order to place the property in proper physical condition. 

The petitioner submitted a number of financial statements and statis- 
tics, including a balance sheet for the year 1921, and comparative state- 
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ment showing income and revenue deductions for the years 1919, 1920 
and 1921. ‘hese statements indicate that the petitioner’s property is in 
an unsatisfactory financial condition. [Tables then follow. | 

In a previous proceeding before the Board in regard to the matter of 
a proposed increase in rates by the Jersey Central ‘Traction Company, a 
report concerning which was submitted by the Board August 29th, 1918, 
the tentative value of fixed capital of the Jersey Central Traction Company 
was placed at $1,500,000. 

In the present proceeding it was stated by a representative for the 
petitioner that the capitalization of the property consisted of $800,000 in 
six per cent. bonds, and $600,000 preferred stock, making a total of $1,- 
400,000, on which the Company wished to earn a return. 

At the first hearing on the present application it was suggested by one 
of the objectors that if the Board decided that an increase should be 
granted, an experiment with possibly an eight cent fare shou!d be made, 
having in mind a probable decrease in operating expenses in the near 
future. It was finally decided that the Company should submit at a later 
hearing a tentative rate, based on a ten cent flat fare with commutation 
rates particularly advantageous to the regular rider. Such a plan was pre- 
pared by the Company and submitted at a hearing held March 23rd, 1922, 
the plan being as follows: 

It was proposed to prepare a commutation book consisting of a cover 
and one hundred tickets, the cover containing the following text: ‘The 
purchaser of this ticket is entitled to transportation over any line of the 
Jersey Central Traction Company and through the number of zones indi- 
cated on this ticket for a cash fare of five cents per zone, under the terms 
and conditions of the tariff filed with the Board of Public Utility Com- 
missioners of the State of New Jersey. This ticket is not transferrable, 
is good only for the calendar month for which it is issued, and must be 
shown to the conductor when the fare is paid and will be taken up if pre- 
sented by any other than the purchaser or at any time except during the 
month for which it is issued.” 

The ticket is to be prepared with a main ticket and seven coupons, 
seven zones being the maximum length of ride which can be had on the 
road. The base rate at which the ticket is to be sold is $1.50 per zone, with 
a cash fare of five cents for each zone through which the holder rides. 
These tickets are to be on sale at the Company’s general office in Keyport 
and at agencies which are to be established for that purpose in all the prin- 
cipal municipalities or communities through which the Company operates. 
The Company submitted a statement showing the average rate of fare with 
monthly commutation proposed initial cost $1.50 per zone with five cent 
fare in each zone. This statement indicated that, for instance, if a pur- 
chaser availed himself of 100 rides, the maximum allowed, the rides would 
cost him 6%c per zone, 90 rides $6.67, 80 rides $6.87, and so on. It was 
pointed out by the Company that a person using 60 rides, that is, riding 
twice daily every day in the month, would pay a fare of 7%c, or if using 
50 rides, which is only riding on working days, the fare would average 
&c, 30 rides bringing the cost of each ride down to the equivalent of the 
cash fare, namely, 10c. 

The Company estimated that 20% of the passengers would avail 
themselves of the opportunity of using the commutation ticket, which, with 
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a ten cent flat fare for the remaining 80%, would bring an income of 
about $400,000, against $995,891 which, as indicated on petitioner’s Ex- 
hibit P-3, it is estimated the Company requires in order to meet its oper- 
ating expenses, taxes, interest and 6% dividend on the preferred stock, 
issuance of which was authorized by the Board at the time of the reor- 
ganization of the company, December 31st, 1916. 

The objectors maintained that the initial price per zone of commuta- 
tion tickets as proposed by the petitioner was too high and would defeat 
the purpose of the proposed rate in that they would not be purchased to 
any great extent by the patrons of the road. It was suggested, therefore, 
by the objector, that the initial rate for commutation tickets be reduced to 
at least $1.00, or possibly 75¢, which it was maintained would probably in- 
crease the popularity of these tickets to such an extent as to offset the dif- 
ference in their cost. 

The petitioner failed to submit a detailed estimate indicating how the 
anticipated income of $400,000 anticipated from the proposed new rate 
was deduced. 

An estimate of what revenue might be expected from the petitioner’s 
plan but based on an initial rate of $1.00 per zone has been worked out 
as follows: [Table follows, showing expected revenue of $389,752]. 

It will be noted that this estimate contemplates an increase of but 2% 
over the number of commutation riders with a $1.50 initial rate per zone, 
which is considered to be conservative. This may well be expected to in- 
crease sufficiently, however, to provide for the realization of the full rev- 
enue of $400,000 desired by the petitioner. 

The plan in any case is but tentative, it being understood at the hear- 
ing that whatever plan was adopted would be at first at least experimental 
and for a period of six months. 

In view of all the evidence the Board is of the opinion that the peti- 
tioner is entitled to an increase in revenue in order to meet its financial ob- 
ligations and that some means should be provided to that end, also, that 
the plan outlined herein provides for an experiment with reduced fares 
which may very possibly accomplish the result desired. 

The Board will, therefore, permit the petitioner to put into effect, for 
a period of six months, beginning not later than four weeks from the 
date oi this report, a system of fares whereby the Jersey Central Traction 
Company may charge a base rate of ten cents (1oc) per zone as per the 
tariff filed with its petition, with a commutation rate whereby commutation 
tickets are sold for any given number of zones at the rate of $1.00 per zone 
the holder of said commutation ticket to pay additional cash fare of five 
cents (5¢) per zone when riding in the cars of the petitioner. If a person 
holding a commutation ticket rides beyond the zone limit, the fare shall 
be ten cents for each zone travelled beyond such limit. Commutation 
ickets shall be valid only during the calendar months for which said tick- 
ets are sold and shall be on sale at least five (5) days previous to the first 
day of the month for the month following. The Jersey Central Traction 
Company shall establish agencies for the sale of such tickets at its general 
office in Keyport, N. J., and at least one point in every municipality, bor- 
ough or community center through which the company’s cars operate. 








Wat 
of a 


pani 
Kea 


Pas 


filec 
Ke 
Co1 
cer 
ties 
five 


we 
stri 
su] 
cal 
spe 
it t 
as 
Sul 
po 











IN RE ACQUACKANONK WATER CO. ET AL 249 


IN RE ACQUACKANONK WATER CO., ET AL. 


(Board of Public Utility Commissioners, April 20, 1922). 
Water oie el ag Rates. 

The Acquackanonk Water Co., East Jersey Water Co., Kearney 
Water Co., Montclair Water Co. and Passaic Water Co., in the matter 
of amendment of rate schedules dated Feb. 1, 1922. 

Mr. William M. Wherry and Mr. L. edward Herrman for the Com- 
panies. 

Mr. John J. Treacy for Bayonne, Bloomfield, Harrison, Jersey City, 
Kearney, Montclair and Nutley. 

Mr. John J. Treacy, Mr. George L. Record and Mr. A. O. Miller for 
Passaic. 

Mr. IE. F. Merry for Paterson. 

THE BOARD: This matter is before the Board on a joint petition 
filed by the Acquackanonk Water Company, [ast Jersey Water Company, 
Kearney Water Company, Montclair Water Company and Passaic Water 
Company for an increase in rates. As all five Companies jointly own 
certain of the property used in common in supplying eighteen municipali- 
ties, including Bayonne, Paterson, Montclair, Passaic and Bloomfield, all 
five Companies are treated as a single entity in the petition. 

The Montclair Water Company and the Kearney Water Company 
were incorporated under the Act of 1876, entitled “An Act for the con- 
struction, maintenance and operation of water works for the purpose of 
supplying cities, towns and villages of this State with water,” commonly 
called the Water Companies Act, to supply Montclair and Kearney re- 
spectively, and other towns, villages and cities that it may be lawful for 
it to supply. The Acquackanonk Water Company was incorporated under 
a special statute of the Legislature passed in 1867 as a water company to 
supply the village of Passaic. The Passaic Water Company was incor- 
porated under a special statute of the Legislature passed in 1852 as a 
water company to supply the town of Paterson and the village of Man- 
chester. The East Jersey Water Company is incorporated under the 
Generali Corporation Law. 

These companies own and operate a water works system. The Pas- 
saic, Montclair and Acquackanonk water companies distribute and sell 
water, retail and wholesale, for public and private use in various munici- 
palities. The Kearney Water Company, although incorporated to sup- 
ply the town of Kearney, merely transports water. The East Jersey Wat- 
er Company distributes water, at wholesale only, to municipalities or to 
certain distributing companies and these companies in turn distribute it 
for public or private use. The East Jersey Water Company was originally 
organized for the purpose of entering into a contract with the city of 
Newark, as a contractor, to gather together the lands and to build a 
water supply system for the city of Newark. Subsequently the East Jer- 
sey Water Company acquired an interest in other water companies and 
engaged in selling water to them at wholesale for distribution by those 
companies to the municipalities they were under contract to serve, and 
later, in some instances, acquired those contracts from the other com- 
panies. 

The East Jersey Water Company has never carried on a water com- 
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pany business except to contract to serve other water companies, by whole- 
sale, which in turn serve the municipalities, or to supply a municipality 
which owns its own distributing system. 

The East Jersey Water Company now supplies the city of Bayonne 
by selling water to the New York & New Jersey Water Company, which 
in turn delivers the water to the distributing plant operated by the city of 
Bayonne. 

The town of Kearney is now supplied by the New Jersey Suburban 
Water Company and the New York & New Jersey Water Company, which 
Companies took over the contract made between Kearney and the East 
Jersey Water Company, but these Companies buy water from the East 
Jersey Water Company. Both the cities of Je rsey City and Bayonne have 
contracts for emergency supply with the New York & New Jersey Water 
Company, which in turn has a contract to cover such service with the 
East Jersey Water Company. 

It will be observed, therefore, that the business of the East Jersey 
Water Company is confined to selling water, under contract by wholesale, 
to other companies or municipalities, which in turn distribute and sell to 
the public. In no case does the East Jersey Water Company contract to 
sell and distribute directly to the public. 

The jurisdiction of the Board to regulate the rates of the East Jersey 
Water Company is challenged by the municipalities on two grounds: 

1. That the East Jersey Water Company is not utility within the 
meaning of the statute. 

2. [hat the Board has no power to affect the rates of the East Jersey 
Water Company because the rates are all regulated by contract, and the 
Board is without jurisdiction to disregard these contracts. 

The jurisdiction of the Board is limited by the provisions of the 
statute. Section 15 of the Act entitled, “An Act concerning utilities, etc.,” 
r. = 1911, p. 374, and the amendments and supplements thereof, defines 
the Board's jurisdiction as follows: 

“The Board shall have general supervision and regulation of, juris- 
diction and control over, all public utilities, and also over their property, 
property rights, equipment facilities and franchises so far as may be neces- 
sary for the purpose of carrying out the provisions of this Act. The term 
‘public utility’ is hereby defined to include every individual, copartnership, 


association, corporation . . . that now or hereafter may own, oper- 
ate, manage or control within the State of New Jersey any 
water . . . system, plant or equipment for public use, under privi- 


leges gra nted or hereafter to be granted by the State of New Jersey or by 
any political subdivision thereof.” 

Under the provisions of the statute the ownership, management, oper- 
ation or control of a water plant, system or equipment must be for public 
use, and such public use must be under privileges granted by the State 
or a political subdivision thereof. 

The East Jersey Water Company unquestionably owns and controls 
a water supply system and its equipment, jointly with the other water 
compan ies; but is the ownership, management, operation and control for 

“public use” within the meaning of the Act? 

Such ownership, maintenance or control of a water system under the 
statute must be for public use under privileges granted by the State or its 
political subdivisions. 
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The only privileges that the East Jersey Water Company has from 
the State are the privileges granted by and set forth in its charter. The 
objects of the Company are therein expressed as follows: “And the ob- 
jects for which the Company is formed are the storage, sale and delivery 
of water, and the construction and maintenance of the necessary reser- 
voirs, pipe lines and other works therefor, the acquisition of the necessary 
and appropriate property, real and personal, with the power to lease, sell, 
mortgage and convey the same, or any part thereof.” 

The charter of the East Jerse y Water Company is granted under the 
General C orpor: ation Act entitled “An Act concerning corporations,” ap- 
proved April 7th, 1875, and the amendments thereof. The privileges 
granted are be the storage, sale and delivery of water, and the construc- 
tion of reservoirs, pipe lines and the like, but the charter is silent on the 
“use,” whether public or private. The privileges granted are not for pub- 
lic use and under the charter water may be sold for private ase to special 
customers. The charter does not define the privileges granted as being 
that of ownership, control and management of the water supply fur pub- 
lic use. 

The charters of the Montclair and Kearney water companies, which 
are incorporated under an Act of the Legislature entitled, “An Act for the 
construction, maintenance and operation of water works for the purpose 
of supplying cities, towns and villages of this State with water,” approved 
April 21st, 1876, and the supplements and amendments thereof, set forth 
as the purposes of the companies the supply of water for Montclair and 
Kearney respectively, and other cities, towns and villages as it may be 
lawful to supply for “public and private use.” Under these charters the 
privilege granted by the State to maintain and operate water works to 
supply the inhabitants of the respective towns for “public and private use” 
is clearly a privilege granted for public use. 

We believe that the grant of the privileges of the State for public use 
includes the obligation to serve without discrimination. 

In the case of Olmstead v. Proprietors of the Morris Aqueduct Com- 
pany, 47 N. J. L. 311, it is stated: “The true criterion by which to judge 
of the character of the use is, whether the public may enjoy it of right, or 
by permission only.’ 

The East Jersey Water Company has never assumed to carry on its 
business for public use; if it were incorporated as a water company under 
privileges granted by the State for public use it would have the power of 
condemnation and the power to appropriate water to fulfill its obligation 
to serve the public. 

It has been judicially determined in this State that the East Jersey 
Water Company is not under obligation to serve the public in any sense, 
and that it cannot be compelled to do so, and therefore does not have the 
power of condemnation nor the power to appropriate the waters of the 
State. 

“The East Jersey Water Company, the defendant here, is a private 
corporation only, incorporated under the general corporation law, and has 
itself no power of condemning or appropriating the water rights in ques- 
tion against the will of the owner. Neither is it obligated by law to supply 
to the public, or any portion of it, any water diverted by it, and such sup- 
ply is purely voluntary and a matter of contract on its part.” (Paterson 
v. East Jersey Water Co., 74 N. J. Eq. 102). 
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The mere fact that the water which the East Jersey Water Company 
sells to the other companies is ultimately devoted to the use of the public 
does not in itself give the Board jurisdiction over it. 

Counsel have cited the decisions of Public Utility Boards and Courts 
of other States in similar situations, where jurisdiction was held by the 
Utility Board over the companies. ‘These cases are not of even persuasive 
authority, however, as it appears that the statutes giving such Utility 
Boards or Public Service Commissions jurisdiction are much broader in 
their scope than the New Jersey statute under which this Board’s juris- 
dictional limits are fixed. It may be that a scientific application of utility 
principles should require that this Board have jurisdiction, but such a 
grant ot jurisdicton must come from the Legislature. The case of Munn 
v. Illinois, 94 U.S. 113, cited by counsel for the water companies, de- 
nines the power of the Legislature to regulate private property de- 
voted to a public use, but in this State the Legislature has not given this 
poard control over private property, except such as is devoted to public 
use under privileges granted by the State or a political subdivision thereof. 

Lhe Board, theretore, tinds and determines that it has no jurisdiction 
over the East Jersey Water Company. 

(he disposition of this phase of the case makes it unnecessary for the 
Board to consider the other point raised as to the Board’s jurisdiction over 

ntracts between the East Jersey Water Company and the municipalities. 

The schedules tiled by the companies have treated the question of 
rates as a whole. Counsel may proceed with the hearing as to all com- 
panies except the Last Jersey Water Company, or file new or amended 


€ 
schedules as to th 


le other companies. 





IN RE ELIZABETHTOWN WATER CO. ET AL. 


(Board of Public Utility Commissioners, June $, 1922) 
Increase of Water Rates—Supplemental Report. 


In re rates of Elizabethtown Water Co., Piscataway Water Co., Rar- 


itan 1] sei Water Co., and Watchung Water Co. 

TI BOARD: An increase of rates for electric light, gas, railway 
fares, or water, frequently and not unnaturally arouses considerable op- 
position even though the increases are not large. This is due to the fact 
that the people do not have the opportunity to familiarize themselves with 
the details of the proceedings, the necessities of the utility, and the princi- 
oles of law involved 

’ rates of t Elizabethtown Water Company have not been 
hanged since the early 70's. The Company was fortunate in being able 
to get through the vce, period and operate its plant as well as it did with- 

ut increasing the scale of charges. Its water is obtained from twelve 
different sources, some ay which it controls ; that part of its supply which 

from the cities of Newark and Rahway it has no control over 
and must pay the prices fixed by those cities. 

The area which the Company supplies and from which it gets its 


water has so grown in population that the difficulties of obtaining suffi- 


cient quantities of suitable water have greatly increased and the fact that 
it uld be necessary to develop an additional supply in the near future 
has been recognized for some time past. Plans have been prepared for 
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the construction of a dam and a pumping and filtering plant on the Rari- 
tan River not far from Bound Brook. The War, however, prevented the 
financing of this project, which, together with the additional transmission 
lines, it was estimated would cost approximately $4,000,000. 

As already appears by the report of the Board filed March 15th, 1922, 
in order to provide a return on the fair value of the property an increase 
in rates was necessary. With the increase in rates the Company should 
be in a position to issue additional securities for the purpose of financing 
the improvements now so greatly needed in order that the people may have 
an adequate supply of pure water. ‘The installation of additional mains 
has already been partly accomplished and the Board is assured that the 
laying of the balance is only being postponed until the financial condition 
of the Company is such as to enable it to obtain the money needed to 
finance this construction; under the new schedule of rates the contem- 
plated improvements are possible and their installation should go forward 
speedily. If the Board finds that the proposed improvements are not be- 
ing made and adequate service given it will reconsider its rate schedule. 

The revenue of water company comes from residential consumers, 
industries, and from municipalities in the form of charges for fire pro- 
tection. By the recent decision of the Board, while rates to private con- 
sumers were raised to some extent the rates for fire protection were in- 
creased to a very much greater extent. Under the old schedule the charges 
for fire protection amounted to only about $10,000 a year. This increase 
in fire protection charges is in accordance with the decisions of the Su- 
preme Court of the United States to the effect that one class of customers 
cannot be required to pay for that part of the service which should proper- 
ly be chargeable to another class of customers. As applied to the water 
situation, the Court decisions are to the effect that the private consumers 
of water cannot be compelled to pay what the taxpayers as such ought to 
pay. But for the necessity of supplying fire protection many of the 
mins could be very much smaller in size, nor would the pumps have to 
be the same capacity. They would merely have to be able to supply the 
amount of water neeeded by the customers as that water was drawn from 
the mains. For fire protection, however, there must be mains of sufficient 
size in every part of the city to provide on the instant the large quantities 
of water required at a fire. The pumps and reservoirs must have sufficient 
capacity at the time of the fire to supply the very large quantity ‘inane 
only at such time and only for fire purposes. 

It, therefore, appears that a very considerable proportion of the in- 
vestment of a water company is required for fire protection purposes 
only. In some small communities served by independent water companies 
as much as fifty per cent. of the investment has been found to have beer 
required merely that the fire protection should be adequate. The Amert- 

can Water Works Association found as a result of an investigation of 
this subject, that in a large city at least twelve and a half per cent. of the 
total operating and fixed charges are properly chargeable to fire protection 
while in small communities, more widely scatte red, with a small number 
of actual consumers per mile of main, as much as fifty per cent. of the 
total cost of operating, including the interest on the investment, should be 
charged to fire protection. 

In connection with the rates and service ot the Hackensack Water 
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Company, the division of the various items of property between domestic 
consumers, factories and industrial consumers, and fire protection was 
carried down to the smallest item of the Company’s system. The extent 
to which reservoirs, pumps, filter plants, mains, ete., required for one 
class of customers or another was carefully considered and it was determ- 
ined that twelve and a half per cent. of the Company’s revenues should 
be obtained from fire protection charges. 

lt is not generally realized that a comparatively small additional cost 
for better fire protection results in a very large decrease in the total 
amounts of money paid for fire insurance. 

Che testimony adduced by the expert engineers for the Companies 
and the municipalities with regard to the increase in rates necessary 
the premises was of very contradictory character. The Companies’ ex- 
pert submitted testimony tending to show that the Companies needed 
about seventy-five per cent. increase in rates to afford them an adequate 
return. The filed rates imposed increases averaging fifty per cent. Cer- 
tain of these increases were put into effect by the Elizabethtown Water 
Company on October Ist, last, due to the expiration of the period during 
which the Board might lawfully suspend the increased rates. The expert 
engineer for the municipalities, on the other hand, testified that, in his 
opinion, the Companies would need increases of not much more than an 
eighth of the seventy-five per cent. indicated by the testimony adduced by 
the Companies. 

After a full consideration of the matter the Board prescribed a sched- 
ule of rates allowing increases which were considerably smaller on the 
average than those indicated by the Companies’ engineer or filed by the 
companies, and considerably larger than those conceded to be necessary 
by the expert of the municipalities. It was evident that each expert was 
an advocate, giving too great weight to the factors tending to confirm 
his own views; it was not possible for the Board to agree with either or 
D 


a - 
~~ 


In this situation the Board has had an examination made of the rec- 


ords of the earnings and expenses of the Companies, complete for the 
five months of October, 1921, to February, 1922, inclusive, and partly 
estimated as to ~ doge ig revenues for March, 1922. If the schedule of 
rates prescribed by the Board had been in effect during the past six 
months, this examination indicates that, on the basis of taxes as charged 
c , the Companies would have earned something less than three 
per cent. more gross revenue than indicated in the Board’s calculations. 


But, on gale ba asis of taxes which the Companies now knew they will actual- 
y 


ORS 


ly rp t , the net revenues will be almost exactly as estimated by the 
Board tec ssibl y somewhat smaller. 


[his examination indicates that under existing conditions the Com- 


[he authorities of the communities served by the Companies in this 
ase are aware of the fact that it is urgently necessary that an additional 
ply of water be procured to the end “that there may be averted a short- 


age of water which m wri ag sin life and poseity To secure this sup- 
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this amount of capital, the additional supplies will not be secured, nor 
the service improved. As one cannot “make bricks without straw,” as has 
been recently said by the Supreme Court, the return may be furnished by 
the customers benefitted, or the supply of water necessary to their health 
and even lives, will be curtailed. Whatever attitude others may assume, 
the Board is not willing to invite such a calamity by accepting as conclusive 
such testimony as has so far been adduced in an endeavor to show that 
the rates allowed by the Board are excessive. They are certainly not ex- 
cessive at present. If, in future, they produce an excessive return to the 
companies or any of them the Board will, upon proper proof, give such re- 
lief as the facts may then warrant. 

Statements have been made to the effect that the Board in developing 
the new schedule of rates is requiring the city of Elizabeth to pay for 
something which it does not get, namely, fire protection service. It 1s true 
that the fire protection is lacking in certain respects due to the delay on 
the part of the Company in installing mains across certain parts of the 
city to provide the large volumes of water required at certain points. The 
claim of inadequacy for fire protection is also partly based on the very 
low pressure at which this Company operates. In the report of the Fire 
Underwriters on the situation in Elizabeth in 1912 the sizes of mains was 
referred to in detail. Recommendations were made by the Underwriters, 
a large part of which have been carried out; the remaining trunk mains 
within the city are to be installed as soon as the Company’s financial posi- 
tion makes this possible; this, however, will involve a large additional in- 
vestment. With regard to the pressure, Elizabeth is fully supplied with 
fire engines, so that the pressure required at the hydrants during a fire 
need not be higher than 20 pounds and must be at least 10 pounds in or- 
der to serve the fire engines with water which they draw. In the decision 
of the Board no consideration has been given additional investment re- 
quired, but the rates have been based entirely on the present investment, 
so that the charges for fire protection fixed by the Board, as well as for all 
other classes of service, have been based on the property now in place and 
in no way take into account any additional property which may be in- 
stalled in the future. 

It is argued that the large increase in the former wholly inadequate 
fire charge should be reduced; should this be done the amount of the re- 
duction in revenue would necessarily have to be transferred to bills of the 
domestic and manufacturing customers through further increased rates. 

The Board is of the opinion that the schedules of rates prescribed are 
just and reasonable under existing circumstances, and will enable the com- 
panies to secure the capital needed unless unwise agitation should tend 
to discourage the investment of new capital in the enterprise. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Clayton-Glassboro Water Co.—Application for increase in 
rates. Filed Sept. 20, 1921. Board had previously passed on rates, April 
2, 1916, and Jan. 29, 1918. After hearing and a review of the matter the 
Board determined : 

“1. The Company is reasonably entitled to an increase in its rates and 
an increase must be provided if the Company is to properly perform its 
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public function. 2. The minimum charge proposed by the Company is high- 
er, in the opinion of the Board, than is customary, and in view of the 
elements included under the minimum charge, is unjust and unreasonable 
and will be fixed at a lower figure. 3. The “schedule of rates as proposed 
by the Company does not provide bloc ks low enough to attract business 
of very large consumers and lower rates for larger blocks of water 
should be added to the rate schedule providing for such lower charges. 
The following schedule appears to be best calculated to provide the 
revenues to which the Company is entitled and at the same time not mak- 
ing the rate too high for the small consumers or for the very large con- 
sumers: For the first 25,000 gallons used in the quarter, 65c per M gal- 
lons [ete. |. 
“The above schedule is subject, where service is furnished through 
a 5g-inch meter, to a minimum charge of $4 per quarter, and where ser- 
vice is furnished through larger meters a fixed service charge will be 
1d led to the scheduled charge for water as follows: For service through 
a $-inch meter, $2.70 per quarter [etc.].”.. Mr. Theodore J. Grayson for 
Puthioner. Mr. George B. Marshall for Glassboro. Mr. J. P. Potter for 
Clayton. Report dated May 3, 1922. 


In re Fare Station at Deans.—Petition for establishment of a fare 
station at Deans, on what is known as the Fast Line operated by the Pub- 
lic Service Company between New Brunswick and Trenton. The Board: 
‘Taking into consideration the fact that the creation of this station as a 
fare station would require a re-arrangement of the fare schedules and the 


collection of fares at Davidson’s Mills, Deans and Dayton, within a dis- 
tance of approximately a little over two miles, and all the other circum- 
stances of the case, we find that public necessity and convenience do not 
require at this time that this station be made a fare station.” Petition dis- 
missed. Mr. Floyd L. Evans, Mr. Ernest Cockefair and Mr. John Ter- 
hune, Committee appearing for Inhabitants of Deans. Mr. George H. 
Blake for Public Service Railroad Company. Report filed May 3, 1922. 


Del., Lack. & Western R. R. Co.—Application to discontinue 
services of agent at Wa ater Co., because of insufficient earnings. Receipts 
about double the revenue. Application granted. Mr. Frederick B. Scott 
r the Company. Mr. Elmer King for Protestants. Report dated May 


Borough of Fair Haven v. Tintern Manor Water Co.—On May 26, 
1921, Board filed a report on the complaint, stating it would order exten- 


sions on compliance with certain conditions. Complaint still held, the 
Board concluding: “If the borough later claims that it has prepared an 
agreement upon which, if made, responsible parties will advance the 


money necessary to finance the extensions; that it can and will produce 
satisfactory evidence to that effect, but that the Company refuses to enter 
into the agreement, the Board will reopen the case for further hearing.” 
Mr. Theodore D. Parsons for Fair Haven. Mr. Edmund Wilson for Wat- 
er Company. Report filed May 17, 1922. 

Lakewood Township Committee v. Lakewood Water Co.—Petition 
recited “that there are upwards of seventy families living on John street 
and Fulton street, Lakewood, without sewerage facilities, although water 
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mains have been installed along said streets. As a result sanitary condi- 
tions in said streets are bad, and there is ever-present danger of an epi- 
demic disease breaking out.” The Board presented tables as to extensions 
required, the total investment by the Company for such being over $21,- 
000, and by property owners for plumbing $18,773. On a review of the 
matter the Board concluded: “1. It would not be justified in ordering the 
Company to extend its water and sewer mains unless and until satisfactory 
assurances of revenue are made. 2. If a nuisance exists, the local Board 
of Health should have power to abate such nuisance by appropriate orders 
calling for the installation of proper sanitary facilities. 3. The Board 
stands ready to order the Company to make the necessary extensions at 
its own cost upon the submission of satisfactory evidence to this Board 
that either the property owners of the Township authorities have made or 
are in position to make the guarantees of the requisite amount of revenue. 
4. It is recommended, however, that the Township authorities confer with 
the Company with a view to arriving at an agreement which may result in 
substantial compliance with the desires of the Township Committee and 
thus effect a solution of the present difficulty.” Mr. H. E. Newman for 
Township Committee of Lakewood Township. Mr. L. W. Borden for 
Company. Report dated May 18, 1922. 


In re Consolidated Gas Co.—In July, 1920, the Consolidated Gas 
Company filed new schedules of rates for both electrical energy and for 
gas. On September 22nd, 1920, the Board issued its report approving an 
increase in the rates charged for gas, but suggesting that, as the rates al- 
ready in effect for electrical energy were higher than those charged by 
other companies in the vicinity, the Consolidated Gas Company enter into 
negotiations with one or more of the companies supplying adjacent terri- 
tory with a view to purchasing all of the electrical energy sold instead of 
producing it in its own generating plant. These negotiations were duly 
had. On January 19th, 1921, the Company filed with the Board a petition 
setting forth proposed increases in rates, alleging that the returns trom 
the business were insufficient to enable the Company to continue to furn- 
ish satisfactory service. Accompanying the petition were copies of cor- 
respondence between the Consolidated Gas Company and other adjacent 
electric companies, showing the result of the attempts to negotiate the 

} 
1 


purchase of its entire energy supply. In the course of a lengthy report and 
tt] : 


review of the situation, with tables, etc., the Board granted the applicatior 
and allowed the new rates, effective for the June sales. Mr. | . Abell, 
Mr. FF. 2. Cutcheon and Mr. William M. Wherry tor the Company. Mr. 
T. P. Fay for the City of Long Branch. Mr. William L. Edwards tor the 
American Silk Mills, et al. Mr. Bartley J. Wright tor the Long Branch 
Fur Dressing and Dyeing Company, et al. Report dated May 22, 1922. 

In re Town of Belleville —PVetition tor the purpose of obt 


1 
thyE> 





mission to establish at grade a crossing over the tracks ot 


road Company on a street known as Greylock avenue in the town of 
Belleville. The Company denied the existence ot a right of way at Grey- 
lock avenue. The Board: “Under the statute and the case otf N. ¥ & 


— 
W. RR. Co. v. Board of Public Utility Commissioners, et als., 90 N. J. 
LL. 432, affirmed in the Court ot Ierrors and Appeals, or N. J. L. 701, the 
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question of necessity and public convenience become pertinent questions 
for the consideration of the Board only where there is an existing high- 
way, either by acts of the parties or by some appropriate proceeding or 
otherwise, for the Board has no jurisdiction to establish or lay out a high- 
way. N. Y.S.& W.R.R. v. Board of Public Utility Commissioners Su- 
pra.; Erie Railroad Company v. Board of Public Utility Commissioners, 
decided February Term, 1922. Inquiry into and consideration in this 
case of the matter of necessity and public convenience is deemed by the 
Board to be unnecessary for the reason that the testimony produced be- 
fore the Board does not show that Greylock avenue exists as a public 
street across the right of way of the Railroad Company. There was no 
proof that the town of Belleville at any time ever took any proceedings to 
acquire a right-of-way over the lands of the Railroad Company to be 
used tor street purposes. The lines and boundaries referred to in the 
deeds introduced in evidence are not coincident with the lines of Greylock 
avenue as now existing if extended across the right of way of the Rail- 
road Company. The testimony before the Board relating to a right of way 
for the Company’s property by ‘public user’ did not prove the existence 
of a highway. For these reasons the Board is without power to grant 
permission to establish the grade crossing at Greylock avenue, and the 
petition filed by the Town of Belleville is dismissed.” Mr. J. A. Connolly 
for Petitioners. Mr. G. R. James for Respondent. Report filed June 7, 
1922. 


In re Public Service Electric Co.——Application to approve of the is- 
suance of additional capital stock aggregating $8,200,000 par value for 
the purpose of re-imbursing its treasury on account of net additions to 
fixed capital made prior to January Ist, 1922, amounting to $8,265,363.08. 
It was admitted by the Company at the hearing on the applications that 
the money with which to make these additions had practically all been ob- 
tained out of earnings through the investment of the amortization fund in 
fixed capital. The money obtained from the issuance of stock for reim- 
bursement of capital expenditures already made, the Company testified, 
would be used in making further additions to its fixed capital, which for 
the current year it was estimated would exceed $10,250,000. Details of 
$8,192,372 of the proposed expenditures are given in the Company’s 1922 
annual estimate filed with the Board under date of March 22nd, 1922, in 
addition to which the Company’s witness testified would be required $2,- 
250,000 for the necessary extensions to its distribution system to take care 
of the contemplated new business during the year, making a total con- 
struction program of $10,442,372. Adding to the latter figure the $8,265,- 
363.08 uncapitalized expenditures on December 31st, 1921, gives a total 
of $18,707,635.08 additions to fixed capital. 

The Board concluded: “The Board will therefore approve the is- 
suance of $7,250,000 capital stock for the purpose of providing funds to 
make the contemplated extensions and improvements during the current 
year, but no certificate will be granted authorizing the issuance of the full 
$7,250,000. From time to time during the year the Company should file 
reports giving details of the amount of work actually done to date and 
after same has been checked up and approved a certificate authorizing the 
issuance of capital stock to this amount will be issued. At the beginning 
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of 1922, the balance in the amortization reserve exceeded the amount of 
the uncapitalized net additions to fixed capital by $1,834,959.12, which 
sum presumably was available for making further additions to the Com- 
pany’s fixed capital, and until this fund is exhausted there would appear 
to be no need for the issuance of capital stock to provide funds to carry on 
the contemplated improvements.” Mr. Edmund W. Wakelee for the Com- 
pany. Report filed June 20, 1922. 


The Supervision Co. v. Public Service Electric Co.—An application 
by the Saybrook Holding Co., trading as the Supervision Company of 
New York, to compel the Public Service Electric Company to furnish 
electric current through one or more meters to a group of nineteen stores, 
a detached building and a proposed garage. The petitioner asks that elec- 
tricity be furnished at the wholesale consumption rate; that is to say, 
whether current is furnished through one or more meters that the total 
consumption be aggregated, thus obtaining the advantage of the quantity 
rate indicated in the Company’s filed rate schedule. The petitioner stated 
that it was its purpose to resell this current to the occupants of the several 
stores at the retail rate indicated in the rate schedule filed by the Com- 
pany, through individual meters installed in each store. The Board con- 
cluded : 

“It is apparent that the applicant does not come within any of the 
definitions [of a building] laid down by the Board. The question pre- 
sented for determination is whether the Company’s refusal to furnish ser 
vice in the manner desired by the petitioner is reasonable and just. Upon 
considering the matter, the Board is of the opinion that the Company 
should not be required to furnish the service in this manner. The plan of 
the building structures as submitted by the petitioner at the hearing clearly 
indicates separate and distinct stores with separate entrances and with 
nothing in common except the fact that they are under a continuous roof. 
They should, therefore, be treated as individual customers and supplied 
at the filed schedule rate for such customers. Any other determination 
would be a discrimination in the petitioner’s favor as against other indi- 
vidual retail customers similarly situated In this situation the applica- 
tion of the petitioner must be denied.” Mr. Philip Leserman for Petition- 
er. Mr. George H. Blake and Mr. S. J. Allegaert for Company. Report 
filed June 20, 1922. 





SOME INTERESTING OUT-OF-STATE DECISIONS. 


WorRKMAN INSURED ON TRAIN OPERATED BY EMPLOYER. 


An employé of a mine returning from work was injured in alighting 
from a train operated under an agreement between the employer and a 
railroad company as a private carrier for the exclusive carriage of the 
employés of the mine to and from work. Held by the Appellate Court of 
Indiana in American Coal Mining Company v. Crenshaw, 133 N. E. 394, 
that the injury arose out of and in the course of the employment within 
the Workmen’s Compensation Act, although by agreement the employer 
retained from the wages of the employés a stipulated sum per month for 
the privilege of using the train. Touching on this point, the Court said: 

“From the foregoing authorities the general rule seems to be that 
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where the conveyance for the employés has been provided by the employer, 
after the real beginning of the employment, whether such conveyance be 
his own or is one used for his benetit by virtue of a contract with another, 
the same being in compliance with one of the implied or express terms of 
the contract of employment, for the mere use of the employés, and is one 
which the employes are required, or as a matter of right are permitted, to 
use by virtue of their contract of employment, the employer is liable. In 
the instant case it 1s undisputed that the train which was carrying appel- 
lant’s miners, including the decedent, to and from their place of work was 
being operated under a contract between appellant and the railroad com- 
pany, and that the consideration for such operation was paid by appellant. 
We attach no importance to the fact that the employé had agreed to pay, 
and was paying at the time of the injury, $1.25 per month for the privilege 
of using the train, such sum being retained by appellant from the em- 
plove’s wages. This was but an incident of his employment. It also ap- 
pears that the train was being used for the exclusive purpose of carrying 
appellant's employes, including the decedent to and from the place of 
work. We follow the principle above set out, and hold that the decedent’s 
injuries arose in due course and out of his employment.” 
EXPULSION OF ANARCHISTIC LAW STUDENT. 

A member of the senior class of the Albany Law School was expelled 
by the faculty because of the expression of views which were unpatriotic, 
revolutionary, and anarchistic, and he applied for a writ of mandamus to 
compel his reinstatement. An alternative writ was issued, but, on appeal, 

New York Supreme Court, Appellate Division, Third Department, re- 


versed the order and denied the application in People v. Albany Law 
School, 191 New York Supplement, 349. Judge Henry T. Kellogg wrote 
the opinion. In discussing the case he said: 


“Tt is not the office of a writ of alternative mandamus to effectuate a 


redetermination by a Court of facts relating to the conduct of an expelled 


student. when such facts have already been decided against the student 
by the faculty of a school having jurisdiction. Its only function is to de- 
‘ermine disputed facts, upon which the rightful exercise of such jurisdic- 
tion may depend. In this case it is not in dispute that on many occasions 

f r gave expression to views which were unpatriotic, revolution- 
ry. and anarchistic: that these expressions were known to the faculty of 


School; that they constituted in part the grounds of their 

f his expulsi Clearly, therefore, the faculty acted 
; nd exercised its discretion in a matter 
ng discretion, to such purpose that no review thereof may be made 


“tEN AS GRAND JURORS. 


burglary was reversed by the Court of Criminal Ap- 


prosecution ordered dismissed, in Harper v. State, 

224 hwestern Reporter, gog, because the indictment had been returned 
TH? ir) neisting of ten men and two women, while the Consti- 

pr for a grand jury of twelve men. Judge Hawkins, in dis- 

er © cone on that we cannot with any fair con- 


ns in our Constitution and laws 
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that grand juries shall be composed of twelve men means less than the 
plain words import. To hold that it also means that a grand jury may 
be composed partly of men and partly of women would necessarily imply 
that with the same logic, or want of logic, we could also hold that it might 
be composed of twelve women. We are not dealing, and cannot deal, with 
the expediency of the law, but must declare only what it is. The right or 
duty (whichever it may be deemed) to serve on grand juries cannot be 
confounded with the right to vote, and until, in the wisdom of our people, 
a change is made in the provision of the Constitution it is our duty to up- 
hold it as written.” 


PARAMOUNT Ricnt or FatHeR Over CHILDREN. 


As a result of differences between parents concerning the education 
and religious training of their five children, the husband, during the tem- 
porary absence of the mother, placed the children in a school located at a 
point 50 miles distant, and where the mother could only see them under 
restrictions. She obtained a writ of habeas corpus, and the children were 
ordered returned to the joint custody of the parents. An appeal was taken 
to the New pi Supreme Court, Appellate Division, Fourth Department. 
That Court, in People v. Mt. St. Joseph’s Academy, 189 New York Sup- 
plement, 775, in considering the contention “that the father is the absolute 
head, ‘the priest and king,’ of his own household, and he may take his chil- 
dren and place them in school or elsewhere, no matter how remote from 
home, regardless of the wife’s wishes or consent,” said, speaking through 
Judge Davis : 

“The chief difficulty with the claims of counsel is that they are made 
a few centuries too late. Under the early Roman law the power of the 
husband was absolute. The wife’s identity was completely merged in that 
of the husband. The common law was nearly as harsh and severe in its 
principles, and under it the rights of a woman during coverture were few. 
In equity, however, the wife’s rights were given some further considera- 
tion. But by statute and by constitutional amendment in this co untry the 
disabilities of coverture have been largely removed. Married women, as 
well as unmarried women, now may hold property, make contracts, incur 
liability for torts, bring suits, have separate earnings and estates, and even 
vote, equally with men. The husband may stull, within limitations. select 
the home, and upon him rests the obligation of maintaining his wife and 
children, and he is entitled to the wife’s services in the household, and the 
services and earnings of his children during minority. He 1s still nomi- 
nally the head of the household, but his authority must depend for recog- 
nition and obedience on something besides the assertion of autocratic and 
arbitrary power. 

“Likewise has the rule been undergoing change relative to the custody 
of children. It has been a frequent utterance of the Courts in the past that 
the paramount right to the custody of the children is in the father. This 
rule was largely due to the fact that he was originally the sole property 
owner and wage-earner, and charged with the duty of maintenance of his 
family. By statute, by the changed conditions of society, and by the pres- 
ent position of women in industry and all gainful occupations, this prinei- 
ple has been reduced to little more than a phrase. As the common law 
grew out of ancient statutes, decrees, and customs of that time, so the 
modern law of domestic relations is shaped and determined in the light of 
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new conditions and the customs and policies of modern life.” The order 
was affirmed. 
Recent AvutomosBILe NEGLIGENCE DEcIsIONS 

In Kearney v. Castelloti (Cal.), 203 Pac. 1029, it was held that where 
the driver of a motor truck turned into a street at a speed of 15 miles an 
hour without passing beyond and to the right of the intersection, and was 
thus on the left-hand side of the street, a motorcycle rider meeting the 
truck was not negligent as a matter of law in veering to the left and pro- 
ceeding —— tely parallel with the truck in an attempt to avert a col- 
lision instead of turning into the intersecting street which would have 
proved to be the Setiar alternative. 

An automobilist who was injured when his car ran into a trench dug 
in an unlighted street was not chargeable with negligence as a matter of 
law because he was proceeding at such a rate of speed that he could not 
stop within the distance in which he could see the trench, according to 
Spiker v. City of Ottumwa (Iowa), 186 N. W. 465. 

It is held in Brown vy. Yielding (Ala.), 90 So. 499, that there is no 
duty to keep an automobile under such control that it may be properly 
stopped when approaching a pedestrian, unless it is apparent to reasona- 
bly prudent men that failure to do so will be dangerous to the pedestrian, 
or unless the pedestrian is in such a position on the highw: ay that a reason- 
ably prudent man observing him would take that precaution. 

In Hill v. Jacquemart (Cal.), 203 Pac. 1021, it is said that where two 
automobiles were approaching a street intersection, the one nearer and 
rape ree from the right, under St. 1919, p. 215, § 20, subd. f, had the 
right of way to cross the intersection, but, on turning around the central 
point and returning in the direction from which it had come, lost the right 
of w ay t to the other automobile, which at that time was nearer the inter- 
sects n, and entering the intersection by the other automobile was not 
contributory negligence, preventing recovery for damages. 

According to McComb v. 3oardman, (N, Y.), 191 N. Y. S. 87, evi- 
dence that the driver of an automobile attempted to turn around, crossing 
ee side of the road which would be occupied by vehicles coming from the 
ther pond tion when a motorcyclist approaching from the opposite direc- 
ust hy ve been within 200 feet, and that no signal of intention to turn 
was , held sufficient to warrant the jury in finding the driver of the 
autom¢ obile guilty of negligence 
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No RicuTt oF ACTION FOR PRENATAL INJURIES. 

Eleven days prior to the day of his birth an infant’s mother fell into 
a coal hole in a sidewalk. An action was brought for injuries sustained 
by the infant at that time, in which it was contended that he was not a 
person, but was a part of the body of his mother, and that, as the injury 
was to his mother, he had no cause of action. In the New York Court of 
Appeals, in which the case was finally disposed of, in Drobner v. Peters, 
133 Northeastern Reporter, 567, Judge Pound in discussing the case said: 

‘Does the present case permit the establishment by judicial decision 
of the rule that the innocent infant need not bear unrequited the conse- 
quences of another’s fault’ In the mother’s womb he had no separate ex- 
istence ‘of his own. When born he became a person. He carried the in- 
juries out into the world with him. His full rights as a human being 
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sprang into existence with his birth. No longer may it be urged that the 
mother alone is injured. The presence of the injured child refutes that 
theory. Did he succeed to his mother’s rights ? 

“The modern tendency of decided cases is to ignore fictions and deal 
with things as they are. At common law a cause of action for personal in- 
juries did not survive if death resulted from another’s negligence or 
wrongful act. Lord Campbell’s Act, passed in England in 1846, and fol- 
lowed generally in this state (Code Civ. Proc. § 1905), was necessary to 
correct this omission. May this Court attach an unnatural meaning to 
simple words, and hold, independently of statute, that a cause of action for 
prenatal injuries is reserved to the child until the moment of its birth and 
then accrues? The formulation of such a principle of legal liability, 
against precedent and practice, may be a tempting task, to which sympathy 
and natural justice point the way; but I cannot bring myself to the con- 
clusion that plaintiff has a cause of action at common law. The injuries 
were, when inflicted, injuries to the mother. No liability can arise there- 
from except out of a duty disregarded, and defendant owed no duty of 
care to the unborn child in the present case apart from the duty to avoid 
injuring the mother.” 


Cuinp’s DEATH FROM ELECTRICALLY-CHARGED FENCE. 


A large limb of a weeping willow in falling across a highway broke 
a transmission wire of an electric railroad, causing it to come in contact 
with a wire fence, which immediately became charged with electricity. 
The crash of the falling limb attracted a number of persons in the neigh- 
horhood, who went to see what had happened. Among these people was 
a mother and her little boy. The latter was but five years old, and at the 
time was bare-footed. In order to avoid stepping on some broken stone 
in the road, he walked on a path between the fence and the road, where 
he came in contact with the fence and was instantly killed. The father of 
the boy brought an action against the railway company on the ground 
that the boy’s death was caused by its negligence, and he recovered a judg- 
ment. The Court of Appeals of Maryland affirmed the judgment in Hag- 
erstown & F. Ry. Co. v. State, 115 Atlantic Reporter, 783. Judge Thomas, 
in discussing the obligation of electric companies to use proper care in 
maintaining their plants, said: 

“If electric companies are negligent in permitting broken wires to 
remain in contact with their high-tension wires, and are liable for injuries 
resulting from such negligence, as in Nelson’s Case, supra [82 Md. 293, 
33 Atl. 763, 31 L. R. A. 572, 51 Am. St. Rep. 464], there is greater rea- 
son why they should be held liable for injuries resulting from maintaining 
their lines so close to a decayed tree as to endanger those in the lawful 
use of a highway. The appellant’s line was on its private right of way, 
where the appellant had a right to construct and maintain it. But it was 
also along a public highway, where the public and the little child that was 
killed had a right to be, and the company was therefore required, in main- 
— its line, to exercise that high degree of care commensurate with the 

danger to which it exposed those using the highway. If the proximity of 
its line to the decayed tree rendered the highw ay unsafe for the use of 
the public, it was the duty of the appellant either to have the limb re- 
moved or to exercise proper care to protect its wires, and, if the injury 
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complained of was the result of its failure to discharge that duty, it should defi 
be held liable.” tions 
i ss ‘ whi 
IeXTRACTING Teetin Wirnout Patrent’s CONSENT. 1. 2 
A young woman called at the office of a dentist to have her upper is cc 
teeth examined and to ascertain the cause of a shooting pain in her upper. tion, 
jaw. Being unable to ascertain the cause of the pain, the dentist gave her, just 
a card on which was outlined the teeth of both jaws and on which he had to d 
drawn a line through six of the up per teeth. Upon the card, beneath the dom 
diagram, were the printed words, “Kindly mark teeth to be extracted.” 
Five of the teeth indicated had been crowned. She was then sent to an- pow 
other dentist for an X-ray examination to determine the exact condition it is 
that the teeth were in. She kept the card, without reading it, as she sup- lute 
posed it to be merely an introduction to the other dentist, and presented it, that 
about a month later, to the office girl, whereupon she was ushered into the tion: 
dentist’s office. She told him that she had come for an examination, that 
her dentist could not tell what the trouble was, and had sent her to him 
to ascertain the trouble. ‘*We’ll find out what the trouble is,” he respond- 
ed, which he proceeded to do by first administering gas. She remonstrated prer 
W nen she realized what was being done, but was held in the chair until 
she became unconscious and six of her teeth were extracted. A jury as- brar 
sessed her damages at $5,000, which was reduced to $3,500 and costs, pur- wan 
suant to an order denying a motion for new trial conditioned on such re- dilig 
mission. The Supreme Court of Wisconsin in Thorne v. Wandell, 186 Pho 
Northwes tern Reporter, 146, reversed the case and ordered a new trial, tion 
but provided that jud; gment might be rendered for $2,000 and costs upon com 
defendant’s consent in writing, within 20 days after receiving written no- jurc 
tice of the filing of the remittitur in the lower Court. men 
StaTe’s Power To Fix PRICEs. — 
The American Coal Mining Company sought to enjoin the operation ater 
f the Indiana law creating a special Coal and Food Commission, and au- i 
io rizing the commission to regulate the price of coal. This law the Coal — 
P ? - or g 
Compan y contended was violative of the Fourteenth Amendment. Cir- ae 
cuit Judge Baker, in the Federal District Court for Indiana, denied relief ee 
in an opinion concurred in by Circuit Judge Evans and District Judge 
a A 3 use 
Geiger. American Coal Mining Company v. Special Coal and Food Com- pe 
mission of lediens, 268 Federal Reporter , 563. fas 
2 : , ical 
In passing upon the effect of the Fourteenth Amendment, the opin- rae 
ion states: “The Fourteenth Amendment was adopted, according to my ats 
present memory, in 1868. In 1868 there was a certain circle within which a 
a person had his life, his right to his physical being. Within that circle he pane 
had free movement, and it was not until he came to cross its periphery that pat 
he collided either with his fellowmen or with the government as a social def 
organism. And similarly, in 1868, there existed circles which circum- hel 
scribed a person’s business and property rights. 
“Now, did the adoption of the Fourteenth Amendment mean that pia 
“age ‘ . “as ° ° wot 
civilization was arrested at that date? Did it mean that the historian of pe 
the year 3000 would look back to the year 1868 as the time of the — ae 
tion of a crystallized stratum of civilization in which, as in the geologica abh 
stratum, he might find the foot-prints of the megatherium and the es ou 


of the dinosaurus? If that is true, then every attempt since 1868 to narrow 
the circle within which one was entitled to life has been in violation of the 
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Federal Constitution. If that is so, then every statute which created and 
defined a new crime and provided a punishment for it was unconstitu- 
tional. If that is so, then every time a new condition was imposed by 
which liberty of contract was restricted, and this circle was diminished in 
its area, the statute creating the condition was unconstitutional. Property 
is coupled with life and liberty. It is thereby entitled to equal considera- 
tion, but certainly to no greater. And therefore a State Legislature was 
just as free to limit the circle in which property rights stood as it was 
to diminish the circles in which life and liberty, freedom of contract, free- 
dom of action, were circumscribed.’ 

The Lee holds that such a regulation is clearly within the police 
power, which, it says, “is as wide as any conceivable sovereignty can be. 
It is hathuiaee as wide—laying aside for the moment the part of the abso- 
lute sovereignty that has been made over to the federal government—as 
that of the Arab sheik, sitting out in front of his tent, controlling the ac- 
tions of his tribal members.” 


Is THereE REALLY SucH A THING AS WILFUL NEGLIGENCE? 


In Director-General of Railroads v. Vance, 103 Ohio St., the Su- 
preme Court of Ohio discusses this subject, and says: 

“Negligence has been classified by some authorities into three 
branches—slight, ordinary and gross; the first being considered to be the 
want of great care and diligence, the second the want of ordinary care and 
diligence, and the third the want of slight care and diligence. Judge 
(hompson in his standard work on negligence pronounces any classifica- 
tion unsound, and declares that the subject is not capable of definition into 
compartments by mathematical lines. It is quite certain that ordinary 
jurors, untrained in the law, are incapable of understanding the refine- 
ments whereby distinctions are drawn between the three classes, which 
are in some jurisdictions fully recognized. The distinctions can have no 
practical purpose or effect, because a defendant who has been guilty of 
negligence, resulting in damage to plaintiff, is bound to compensate such 
plaintiff for the damage done, whether the negligence be slight, ordinary, 
or gross. The distinction may have some practical value as applied to con- 
tributory negligence, but that is not pertinent to our present inquiry. The 
Courts of Ohio, in the different adjudications on this subject, have made 
use of each of the three terms, but in no case has the distinction between 
them been drawn in such manner as to give any practical value to a classi- 
fication of the subject. The adjudicated cases in Ohio and elsewhere 
furnish a wide variety of definitions of negligence, and it is recognized by 
all authorities that there is no comprehensive definition of the term which 
can be of much value in the practical administration of justice. Any 
general statement of the legal doctrine must be subject to many qualifi- 
cations and any definition must leave many elements undefined. A simple 
definition that has been most often used, and which, 1f not particu larly 
helpful, is at least concise and without danger of committing reversible 
error, is stated as the failure to do what a person of ordinary prudence 
would do under the circumstances of a particular case. While, primarily, 
neglect is an omission, it is clearly made to comprehend also acts of com- 
mission. It includes not only the onussion to do something which a reason- 
ably prudent man guided by those impulses which regulate the conduct of 
human affairs would ordinarily do, but includes also the doing of things 
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which a man under similar circumstances would not do. It is very clear, 
therefore, that the legal duty which the defendant owes to the plaintiff in 
any given case depends upon the surrounding facts and circumstances, 
and any legal controversy must leave to the jury a determination accord. 
ing to their own ideas of what a person of ordinary prudence would have 
done under those circumstances. 

“Negligence in any degree, whether slight, ordinary, or gross, may 
exist without the intention or purpose of doing damage, and the plain- 
tiff is entitled to recover compensatory damages without regard to the 
animus of the defendant. This principle is of the utmost importance and 
should be at all times carefully observed, because a plaintiff should not be 
placed under the burden of proving intent or purpose where negligence 
only is charged. 

“The term ‘wilful negligence’ is found in many of the adjudicated 
cases, but it is apparent from a careful analysis of the phrase that there i 
a clear incompatibility therein. Negligence is synonymous with heedless: 
ness, carelessness, thoughtlessness, disregard, inattention, inadvertence, 
remissness and oversight. Wilfulness implies design, set purpose, inten- 
tion, deliberation. Strictly speaking, wilful negligence i is not negligence at 
all. Wherever an exercise of the will is exerted there must be an end of 
inadvertence, and, as has been stated by a prominent writer on this sub- 
ject, “To say that an injury resulted from the negligent and wilful con- 
duct of another is to affirm that the same act is the result of two opposite 
mental conditions, heedlessness and purpose or design.’ ” 


ILLITERATE PARTNER’S LIABILITY FOR BAD BOOKKEEPING. 


Poulette and Chainay entered into a partnership in 1915 for the pur 
pose of conducting a bakery. In 191g the firm was dissolved by mutual 
consent and a suit was subsequently brought for an accounting. The suit 
was referred to a Master,.who found for defendant, and from a decree 
entered conforming to the findin; gs plaintiff appealed to the Supreme Ju- 
dicial Court of Massachusetts, where the decree was affirmed in an opin- 
ion by Judge Crosby. Poulette v. Chainay, 129 Northeastern Reporter, 
290. The Master found that both partners were illiterate, and that an ir- 
regular and unsystematic method of bookkeeping was employed, which 
was due to the carelessness or lack of knowledge of the parties; that dur- 
ing plaintiff’s absence the defendant used the same system of bookkeeping 
as when the plaintiff was in control of the business. These findings were 
held sufficient to sustain the Master’s report refusing to hold plaintiff re- 
sponsible for failure to keep proper books. 

One Hunprep Per Cent. Pure Brean. 

A loaf of bread bought at a retail grocery store was wrapped in paper 
on which was printed: “‘This bread is 100 per cent. pure, made under the 
most modern, scientific process; has very special merit as a healthful and 
nutritious food. The water of which this bread is made contains Arkady 
yeast food,” etc. While eating some of the bread, part of a nail lodged in 
the buyer’s throat, causing injuries for which she brought an action against 
the baking company. She had a verdict, but exceptions were sustained by 
the Supreme Judicial Court of Massachusetts in Newhall v. Ward Baking 
Co., 134 Northeastern Reporter, 625. The nail which caused the injury 
had a circular head, was one-fourth of an inch wide, and three-thirty-sec- 

onds of an inch long. The verdict was had on a count based on deceit be- 
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cause of false representations printed on the wrapper. Judge DeCourcy 
in discussing this phase of the case said: 

“It seems quite apparent that the words relied on, ‘100 per cent. pure,’ 
and ‘healthful . . . food,’ were used in the sense of containing no 
deleterious or unwholesome ingredients ; such, for instance, as would con- 
stitute adulterations or injurious materials under the statute relative to 
the manufacture of bread. (St. 1915, c. 258, § 1). See, also, the Pure 
Food law (St. 1917, c. 208, §7). As we construe the printed representa- 
tion, it di not include the accidental presence in bread, otherwise fit for 
human consumption, of a foreign substance like a nail, not permeating 
the loaf nor constituting one of its ingredients. Further, the burden was 
on the plaintiff to show not only a representation that was false, but one 
that was fraudulent, as distinguished from an innocent misrepresentation. 
As to this, there was no evidence that the defendant knew there was a nail 
in the loaf of bread. Even if the failure to discover it was ne; gligent, negli- 
gence is not fraud, which imports design and purpose.” 


UNDERTAKING ESTABLISHMENT Not A NUISANCE. 


Certain residents of Fresno, Cal., brought an action against the 
Powell Undertaking Company to abate an anticipated nuisance. In their 
complaint they alleged that the Undertaking Company contemplated erect- 
ing and conducting an undertaking establishment in close proximity to 
their homes, and that they and their respective families would be serious- 
ly affected by having such building near their dwellings. They also al- 
leged that they would be greatly disturbed in mind and depressed in spirits, 
and that the value of their property would be greatly decreased, unless the 
erection of the undertaking parlor was enjoined. In the lower Court 
the plaintiffs were given judgment, from which the defendant appealed. 
The District Court of Appeal, First District of California, reversed the 
decision in Dean v. Powell Undertaking Company, 203 Pacific Reporter, 
1015. Judge Sturtevant wrote the opinion from which we quote: 

“The appellant contends that it should not have been enjoined from 
conducting upon its own property a business in all respects lawful and 
in all respects operated with the highest degree of care and under the latest 
approved methods, solely and entirely because a few people living in the 
neighborhood believe that such business so conducted will hereafter 
cause them mental depression. In reply to this contention the respondents 
have stated they are entitled to the relief awarded and that their position 
is supported by authorities. They cite cases that arose in those jurisdic- 
tions where a statute or ordinance had been passed limiting the locations 
in which an undertaking establishment might be located. ; 

“Tf the particular acts enjoined in this case under the facts found can 
be legally enjoined, then it would seem to follow that for the very same 
reasons nearly every hospital in the land could be enjoined. We cannot 
believe such is the law. The trial Court found that the value of the plain- 
tiffs’ property for residential purposes will be depreciated. Such findings, 
standing alone, and not supported by other findings showing that the de- 
fendant is maintaining, or is about to maintain, a nuisance, will not sup- 
port the judgment. In many instances in populous neighborhoods the 
property of one person is depreciated by the near proximity of the prop- 
erty of another. Such burdens are ordinary incidents to residence and 
ownership in a city.” 
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NAUGLE v. MC COY. 


Editor of Law Journal. 

Sir: My attention has been di- 
rected to the comment in your June 
issue upon the case of Naugle v. 
McVoy. The statement omits es- 
sential tacts, without which the sit- 
uation will be misunderstood. 

Prior to the first trial, plaintiff 
moved for summary judgment un- 
der the statute. Notwithstanding 
the defendant offered neither affi- 
davit nor other proof entitling him 
to defend, the motion was denied. 

At the trial a verdict was directed 
at the close of the plaintiff’s case, 
no evidence or testimony whatso- 
ever having been otfered on behalf 
of the defendant. 

After reversal and remiuttitur 
to the Circuit Court, the plaintitf 
renewed his motion on the ground 
that, inasmuch as no. affidavit, 
proot, testimony, or evidence had, 
at any time, been offered on the 
part of the defendant, and the 
Court still had before it only the 
lefendant’s answer, which the 
plaintiff’s aftidavit charged was a 
sham and untrue, the direction for 
a venire de novo had the effect of 

t to its status be- 

f but with this 
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of a defense, the situation would 
have been wholly different, but the 
statute contemplates a mode of 
compelling the defendant to = dis- 
close a defense of some sort, and it 
would seem that, as the plaintiff has 
a right to move for summary judg- 
ment on the pleadings, he also has 
the right to renew the motion on the 
pleadings if, in the meantime, no 
defense of any sort has been offered 
for the defendant, and new facts in 
favor of the plaintiff have come to 
light which might cause the Court 
to decide the motion differently. 
Kk. A. MERRILL. 


Newark, N. J., July 12. 





SOME STATE NOTES. 


On June 27 Governor Edwards 
appointed Ex-Assemblyman John 
P. Kirkpatrick, of New Brunswick, 
Surrogate of Middlesex County to 
succeed the late Surrogate Daniel 
\V. Clayton, who is deceased. Mr. 
Kirkpatrick was formerly associat- 
ed with Circuit Judge George S. 
Silzer prior to Mr. Silzer’s appoint- 
ment to the Bench. He also served 
three years in the House as a mem- 
ber trom Middlesex during 1912, 
1913 and 1914. 

Judge Silzer is one of the Demo- 
cratic candidates for Governor, to 
be voted for at the coming primary 
election. His petition contained 
about 7,500 signatures. Prosecutor 
Joseph KE. Stricker, of Perth Am- 
I is his campaign manager. 





DOY, 

Mr. Ikdward A. Quayle, Jr., has 
heen appointed by the Governor 
Judge of the First District Court 
of Morris County to succeed the 
late Judge Joseph Hinchman. He 
iS a on of the late Edward A. 
Quayle, Sr., a lawyer, who was 
Mayor of Morristown from 1894 to 


agg. Mr. Quayle was born = in 


Mot 
feat ha 
hori 
vince 
(ua 





ni 
ly, 





MISCELLANY 209 
Morristown and studied law in his “All my earthly goods 1 have in 
father’ ollie and afterward tore, 
formed a daw partnership with him lomy dear wife | leave tor ever 
under the tirm name of Quayle & more 
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MR. R. V. LINDABURY ON A BOY’S 
EDUCATION. 


The question as to whether a high 
school or a education 1s 
worth while tor a boy contemplat 
Ing a business career is not easy to 
answer in any general or compre 
hensive way. To any general rule 
on the subject there would be so 


college 


many exceptions as to destroy its 
force as a rule. 
It boy really loves study; if 
1 


history or 
languages, ancient or modern, grip 
and hold him so that he would rath- 
with his books than playing 
ball or pitching marbles, that boy 
hould be given every opportunity 

develop his bent, whatever walk 
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of supporting his mother and 
younger brothers and sisters thrown 
upon him in early life and has had 
to work and work hard to aeccom- 
plish the task, has in after life far 
outdistanced the companions of his 
youth who were given every ad- 
vantage that education could afford. 

It is a mistake, therefore, | think, 
unless in exceptional cases, to send 
a boy to college who cannot afford 
the time or command the means 
without a sacrifice which his par- 
ents ought not to make, upon the 
idea that his success in life depends 
upon it. 

And | think it is a still greater 
mustake to send a boy to college 
who has no taste or aptitude for 
learning. lducation is doubtless a 
good thing for those who can and 
will absorb it, but as a veneer it 1s 
not worth the cost. 

It is far better to put such boys to 
work upon the principle of the 
mother bird who teaches her young 
to fly by crowding them out of the 
nest.—<lrticle in Newark Sunday 
Call. 


LINCOLN’S INN ANNIVERSARY. 





LLincoln’s Inn, one of the historic 
Inns of Court, where generations of 
English law-students have labored, 
will celebrate its five-hundredth an- 
niversary this fall, probably in Oc- 
tober, when many distinguished 
lawyers from different countries 
will probably be attending a con- 
ference in London and will be able 
to join with the English lawyers 
trained at Lincoln’s Inn. The most 
distinguished members of the legal 
profession in London are included 
among those who at one time or 
another have studied in the famous 
Inn. 

The oldest building is the Old 
Hall, which was built in 1489. To- 
day very little of the original struc- 
ture remains except some masonry 
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in one of the walls, which is care- 
fully covered with a plate-glass 
screen. It was in this building that, 
in 1662, Charles Il saw a masque 
performed, a few years before he 
and some of his courtiers were ad- 
mitted into the society, 

Just within the gatehouse is Old 
Buildings, a block which survives 
from a general rebuilding that be- 
gan in t524 and continued for near- 
ly a century. Cromwell’s secretary, 
lohn Thurloe, lived here, and the 
famous “Thurloe State Papers” are 
aid to have been discovered in a 
false ceiling in the chambers he 
occupied, Another famous build- 
ing is the Chapel, designed and 
built by the great [English architect 
and stage designer, Inigo Jones. 

In the heart of the cluster of 
buildings, walled from the hum and 
bustle of busy modern london, the 
beautiful gardens of Lincoln’s Inn 
still retain some of the repose of an 
earlier time. Like the other three 
Inns of Court, Lincoln’s Inn is a 
self-contained citadel, to which the 
public may enter during the day, 
but which at night is locked in 
monastic seclusion behind its gates. 
It is in this quaint environment and 
among these venerable surroundings 
that the proposed commemoration 


will be held. 


WOMEN BARRISTERS IN ENG- 
LAND. 





It is announced that a Commit- 
tee of Judges and Benchers of the 
Inns of Court have “expressed a 
wish” that the dress of women bar- 
risters should conform to the fol- 
lowing rules: 

(1) Ordinary barristers’ wigs 
should be worn and should com- 
pletely cover and conceal the hair. 

(2) Ordinary barristers’ gowns 
should be worn. 


(3) Dresses should be plain, 
black or very dark, high to the neck, 
with long sleeves, and not shorter 
than the , with high, plain 
white collar and barristers’ bands ; 
or plain coats and skirts may be 
worn, black or very dark, not short- 
er than the gown, with plain white 
shirts and high collars and barris- 
ters’ band 


gown 


VICE-CHANCELLOR LEWIS AN 
LL.D. 


At the last Lafayette College 
Commencement to Vice-Chancellor 
Lewis was conferred the LL.D. 
honor. President McCracken said, 
among other things: 

“The candidate now present is a 
distinguished vice chancellor of the 
State of New Jersey, which office 
he has held from 1912 until the 
present time. His administration 
of that great office has been in con- 
sonance with the best traditions of 
either English or American Chan- 
cellors. Before his appointment to 
his present position he had served 
his native State in various capaci- 
ties, always with distinction and 
honor.”’ 





JUDGE SPEER RESIGNS. 


Judge William H. Speer of the 
Hudson Circuit has resigned from 
the bench and also from the Morris 
Canal Abandonment Commission to 
join the legal statf of the Public 
Service Corporation. He 1s expect- 
ed to succeed the late Lefferts S. 
Hoffman of Short Hills as general 
attorney. Judge Speer’s resigna- 
tion from the Canal Commission ts 
to take effect July 1. He ts not ac- 
cepting compensation for the work 
he has already done with this Com- 
mission. 
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23. Between what classes are 
communications privileged in this 
State? 

24. A sued B on a New York 
judgment. B answered “nul tiel 
record.” How must A prove his 
judgment ? 

25. Draw a complaint in the Su- 
preme Court by A against B on 
quantum meruit for goods sold and 
delivered. 

26. Brown obtained a writ of at- 
tachment against Jones under the 
Practice act. The Court set aside 
the writ on the ground that the 
proof before the commissioner 
failed to show grounds for the al- 
lowance of the writ. What was then 
the status of the case? 

27. Green being indebted to 
Black, sold some personal property 
to Grey by an agreement under seal, 
Grey agreeing to pay the purchase 
money to Black in_ installments. 
Black was not a party to the con- 
tract. Grey having failed to make 
payment, Black sued him. Could 
he maintain his suit ? 

28. To what extent may a lawyer 
advertise ? 

29. What is the form of the gen- 
eral replication in Chancery ? 

30. What writ in Chancery most 
nearly corresponds to a capias ad 
respondendum at law? 

COUNSELORS. 

1. Defendant was convicted un- 
der statute which provided that 
“Any person who shall become a 
member of any organization organ- 
ized for the purpose of encouraging 
hostility or opposition to the gov- 
ernment of the State of New Jer- 
sey shall be guilty of a high misde- 
meanor.”” On writ of error the 
constitutionality of the statute was 
attacked. Should the judgment on 
such conviction be affirmed 7 

2. ‘the State of New York, by 
legislative acts, granted F the ex- 
clusive right for a term of vears to 


navigate the waters of the State 
with vessels propelled by steam. 
Are the acts constitutionally valid 
under the United States Constitu- 
tion? 

3. A water pipe leads from a 
driven well in a yard to a kitchen, 
there ending in pump by which 
water is habitually drawn for do- 
mestic purposes. The well and the 
water pipe are hidden from view. 
What is the effect of conveyance of 
dwelling alone by the owner of both 
yard and dwelling ? 

4. Purchaser of an automobile, 
on discovering that seller had failed 
to comply with act requiring pres- 
ence of manufacturer’s number 
and assignment of original bill of 
sale, rescinded the contract, offered 
to return the automobile, and 
brought suit for the purchase price. 
Judgment for whom? 

5. Plaintiff drove his horses on 
ferryboat of defendant, without be- 
ing required to pay toll, and mo- 
mentarily left the horses, which be- 
came frightened, plunged into the 
river and were drowned. Action to 
recover damages for the loss. 
Could plaintiff recover ? 

6. What is necessary to preserve 
the reservation of property in the 
seller in a conditional sale contract ? 

7. Plaintiff delivered to agent in 
charge of parcel room a parcel, re- 
ceived from agent a parcel check, 
and paid therefor ten cents. Agent, 
upon presentation later of check, 
stated that parcel checked had been 
delivered to another. Suit was in- 
stituted by plaintiff to recover value 
of parcel. At parcel room notices 
limiting lability of agent’s employ- 
er to $25 in event of loss were post- 
ed. Plaintiff did not know of such 
notices or their contents. Is plain- 
tiff limited in recovery by amount 
tated in notices ¢ 

& Plaintiff sues a lunatic for 
amount due for food and lodging 
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furnished, (a) $500 before inqui- 
sition which adjudged lunacy, and 
(b) $300 after such inquisition. 
How much, if anything, should 
plaintiff, recover? 

g. Under the General Partnership 
Act (P. L. 1919, Chap. 212), in a 
going business, what limitation 1s 
there on the authority of a less 
number than all the partners ? 

10. Conductor of freight train of 
defendant company placed torpedo 
upon defendant’s track in front of 
station, in violation of defendant’s 
rule which expressly prohibited 
such act. Torpedo exploded and in- 
jured plaintiff, who brings action 
against defendant company. Judg- 
ment for plaintiff. Should judg- 
ment be affirmed on appeal? 

11. A signature was placed upon 
a promissory note so that it was not 
clear in what capacity it was made. 
In what capacity 1s the person pre- 
sumed to have made the signature ? 

12. A will was offered for pro- 
bate. It was not signed by the tes- 
tator. The attestation clause was 
correct in form and correctly exe- 
cuted, and at the commencement of 
the will, written by the testator him- 
self, were the following words: “TI, 
John Jones, do make, publish and 
declare this my last will and testa- 
ment.” Should it be admitted to 
probate ? 

13. A, having two children, B 
and C, made a will leaving his en- 
tire estate to his widow. A fter- 
wards he had another child, D, but 
he did not change his will. He died, 
leaving his widow, F, and his chil- 
dren, B, C and D. How was his 
real estate divided ? 

14. A conveyed to B- certain 
lands in fraud of creditors. Hav- 
ing paid the claim of the creditors, 
A filed a bill in Chancery to compel 
3 to reconvey the property. Upon 
proof of the above facts, should A 
succeed ¢ 


15. A made and executed a dec- 
laration of trust commencing it 
with the following words in his 
handwriting: “I, James Howell, do 
make,” &c. He did not sign it. Was 
this good under the statute of 
frauds ¢ 

16. A made a bond and mortgage 
to by for a valid consideration. Af- 
terwards B agreed to extend the 
time of payment upon a considera- 
tion which was usurious. Does this 
affect the original bond and mort- 
gage? 

17. A woman entered a store. 
3ack of a counter was a rack con- 
taining books, their title exposed to 
view. ‘There was no sales person 
near at the time. Having determ- 
ined to buy a book, the plaintiff, 
through a passageway, which was 
open, went back of the counter to 
examine the books, and, in doing so, 
fell through an opening which she 
did not see. A motion to nonsuit 
was made, which was denied by the 
Court. Was this a Court or a jury 
question ? 

18. A was standing on the curb 
of a trolley street. B, while negli- 
gently running in front of an ap- 
proaching trolley car, without look- 
ing for its approach, was struck by 
the car and his body thrown to the 
sidewalk against A, injuring A. A 
sued the trolley company and 
showed these facts, and also that 
the trolley car was running at a 
very high speed without giving no- 
tice of its approach. At the close 
of the plaintiff’s case, the company 
moved for a non-suit. Should the 
motion be granted ? 

19. A man standing at a sufficient 
distance from a trolley car to per- 
mit the car to pass safely was struck 
by the car, by reason of its jumping 
the track, and was injured. Was 
the Court justified without further 
proof in nonsuiting the plaintiff ? 


What maxim applies? 
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20. A was indicted for robbery 
at common law, but the jury found 
him guilty of larceny. Was such 


conviction legal 
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28. A, a lawyer, made an agree 
ment with the L. M. Trust Com 


pany whereby he was to suggest to 
chents w will he drew, the ap 
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Rapa, Charles L., 225 So. Or- 
ange Ave. 

Roberts, Edmond J., 263 Belle- 
ville Ave. 

Smith, 
Broad St. 

Schwicker, Herman A., Legal 
Dept., Prudential Ins. Co. 

Simons, Elizabeth M., 322 Sey- 
mour Ave. 

Seibel, Joseph, 62 Peshine Ave. 

Spielvogel, Louis, 484 So. 16th 
ot, 

Torrance, Charles William, 31 
Clinton St. 

JERSEY CITY. 

Berger, Solomon J., 64 Monti- 
cello Ave. 

srannagan, =F. 
Washington St. 

Egan, John R., 41 Van Reipen 
Ave, 


Thomas 


Bryant, 763 


Walter, 243 


TRENTON. 


Doranz, Dorothy, 38 South Her- 
mitage Ave. 

Felcone, Joseph J., Office Clerk 
in Chancery. 

Farlee, Horace J., 512 Ameri- 
can Mechanic Bldg. 

Gerber, Louis, Mechanics Bank 
Bldg. 

Gribbin, Augustine V., 351 Ham- 
ilton Ave. 

ELSEWHERE. 

Belikove, Philip T., 99 Lewis St., 
Perth Amboy. 

Betz, Joseph P., 335 Lafayette 
Ave., Passaic. 

Cohn, Frank, 501 Catherine St., 
Ilizabeth. 

Dunne, Edouard L., Leonardo. 

Eason, Isaac W., Security Trust 
Bldg., Camden. 

Grimley, Roy J., Wilsey Bldg., 
Ridgewood. 

Hendrickson, Robert C., 14 Coop- 
er St., Woodbury. 

Hoffman, Samuel D., 123 Second 
Ave., Highland Park, New Bruns- 
wick. 
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Kane, William J., 483 Bloomfield 
Ave., Montclair. 

Losche, George F., 34 Maple- 
wood Ave., Bogota. 

Moffett, Edmond M., 437 16 St., 
West New York. 

Maloney, Dennis W., 234 Ave. 
A., Bayonne. 

Malloy, Joseph F. X., 207 Garden 
St., Hoboken. 

Messina, James R., 390 George 
St., New Brunswick. 

McNally, Philip S., 76 New St., 
East Orange. 

McGee, Albert A. F., 217 S. Con- 
necticut Ave., Atlantic City. 

©O’Connell, Patrick J., 437 Broad- 


way, Bayonne. 


Richardson, Herbert, Temple 
Bldg., Camden. 
Roesken, Edward, 73 William 


St., Belleville. 

Raffo, John P., 228 Willow Ave., 
Hoboken. 

Scott, David H., 
St., East Orange. 

Stevens, George M., 722 Corgie 
St., Cape May. 

Surosky, William, 742 E. 
St., Paterson. 

Sosin, Maxwell, 85 Jefferson St., 
Perth Amboy. 

Scale, Harry T.., 
Bayonne. 

Saldarini, Otto, 418 Demott St., 
West Hoboken. 

Trabold, Harold J., 
Day St., Orange. 

Tappen, Clarence M., 200 Whit- 
ford Ave., Nutley. 

Wenger, George, 128 River St., 
Paterson. 

Ward, Clarence A., 
George Ave., Rahway. 

Walburg, Harry E., 358 Forest 
St., Arlington. 


100 Chestnut 


24th 


774 Ave. A, 


29 North 


428 St. 


COUNSELORS. 
PATERSON. 
Barnitt, James Vincent, 


Market St. 


140 
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Bluestein, Abram I., 126 Mar- 
ket St. 
Cohn, Morris Metz, 140 Market 
St. 
NEWARK. 
Colton, Isadore H., 128 Mar- 
ket St. 
Holl, Francis J., 177 So. 9th St. 
Henderson, George A., 772 
Broad St. 
Heyman, Jerome, 31 Clinton St. 
Joerg, Edwin J. C., 738 Broad 
St. 
Kautz, Frederick G., 20 Clinton 
St. 
Niewirth, Harry S., 156 Market 
St. 
Olsan, Carl, 185 Market St. 
Solomon, Seymour J., 31 Clin- 
ton St. 
Semel, Meyer M., 116 Market 
a. 
Smith, Charles S., 207 Market 
St. 
JERSEY CITY. 
Degheri, Bernard M., 921 Ber- 
gen Ave. 
Loori, Joseph J., 586 Newark 
Ave. 
Mackey, Richard J., 319 Arling- 
ton Ave. 
Ormsby, Alexander F., 931 Ber- 
gen Ave. 
O’Brien, Allan J., 15 Exchange 
Place. 
Stanton, Thomas J., 921 Bergen 
Ave. 
PASSAIC. 
Feder, Joseph A., Peoples’ Bank 
Bldg. 
Feld, Samuel B., 12 Lexington 
Ave. 
Weiss, Edward A., 12-16 Lex- 
ington Ave. 
HOBOKEN. 
Degelmann, John E., 148 Sum- 
mit Ave. 
Eichler, George M., 95 River St. 
Pellet, O. J., 84 Washington St. 
WEST HOBOKEN. 
pute, Joseph, Highland Trust 
3Idg. 


ELSEWHERE. 

Bratt, Joseph Frederick, 162 
Main St., Hackensack. 

Burlew, Fred M., Matawan. 

Cole, Clarence L., Jr., 619 Guar- 
antee Trust Bldg., Atlantic City. 

Danberry, William D., 40 Pater- 
son St., New Brunswick. 

Ewart, Howard, P. O. Box 304, 
Toms River. 

Fisher, William, 465 Taber St., 
Long Branch. 

Gebhardt, W. Reading, Clinton. 

Lathrop, John M., 9 Union St., 
Montclair. 

Mitchell, James E., American 
Mechanic Bldg., Trenton. 

Parsons, Theodore D., Davidson 
Bldg., Red Bank. 

Runyon, Harry, Belvidere. 

Scovel, Edwin G., 503 Market 
St., Camden. 





OBITUARIES. 





Mr. THeEopore J. HoFFMAN. 


Mr. Theodore Johnson Hoffman, 
of Somerville, died on June a2ist 
last, in his g2nd year. So far as 
we know he was, then, the oldest 
lawyer in the State. He had been 
confined to his bed only three days, 
but had been somewhat ill with 
the infirmities incident to his age, 
for several months. 

Mr. Hoffman was born at Bray’s 
Hill, between Lebanon and Annan- 
dale, in Hunterdon county, Novem- 
ber 16, 1830, a son of Peter H. 
Hoffman and Elizabeth Cregar. He 
spent the early part of his life in 
that vicinity and was prepared for 
college by the Rev. Dr. Van Em- 
burgh, then pastor of the Reformed 
Church at Lebanon. He entered 
the Sophomore class of 1851 in 
Rutgers College, completed his 
studies there and up until his death 
was the oldest alumnus of the old 
New Jersey institution. 

Following the completion of his 
studies at Rutgers, he took up the 
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study of law with Stephen B. Ran- 
som, at Somerville, and was ad- 
mitted to the Bar as attorney at the 
November Term, 1854, and for 
a time he practiced in Plainfield 
and later at Asbury and Clinton in 
Hunterdon county, until he went 
many years ago to Somerville. The 
greater part of Mr. Hoffman’s law 
practice was in Hunterdon county, 
however, where he was known as 
one of the most successful of his 
profession, especially in the trial of 
jury causes. He was a life-long 
Republican, an orator of ability and 
formerly much in demand as a pub- 
lic speaker. 

He married, February 20, 1855, 
Miss Amanda Van Syckel, a sister 
of the late Judge Bennet Van Syck- 
el. Mr. Hoffman was one of 13 
children, only one of whom sur- 
vives and none of whom died under 
the age of 50, the greater part liv- 
ing to the full years of 80 or go. 
The mother of the deceased lived 
only three weeks less than 100 
years. 

Mr. Hoffman volunteered at the 
outbreak of the Civil War and after 
serving a short time was injured in 
camp and disqualified for service 
with the exception of the last 13 
months of the war. He was with 
Grant at the evacuation of Rich- 
mond. He was for many years a 
member of the Somerset County 
Board of Elections, from which po- 
sition he retired only a few years 
ago. While a resident of Clinton, 
he was town clerk and an active 
member of the Board of Education. 
He is survived by six children, five 
grand-children, one  great-grand- 
child, and a brother. 

Jupnce Josern HincuMan. 

We have been unaware of the 
death of District Court Judge 
Hinchman, of Morristown, until 
now, when we are in receipt of the 


following resolutions passed by the 
Morris County Bar Association: 

“The Bar Association of Morris 
County records with deep sorrow 
the death of the Hon. Joseph 
Hinchman, who died at Morris- 
town, New Jersey, on May 30, 
1922. Judge Hinchman was born 
at Denville, N. J., March 28, 1856, 
but for many years has made his 
home at Morristown. He began 
the study of the law at Morris- 
town in 1877 in the law offices of 
Mills & Church, of which firm the 
late Alfred Mills was senior part- 
ner, and, after his admission to the 
Bar of New Jersey in 1883, contin- 
ued to occupy the same offices with 
Mr. Mills, and, since Mr. Mills’ 
death, with his sons, Alfred Elmer 
Mills and Edward K. Mills. His 
many sterling qualities soon won 
the respect and confidence of his 
fellow lawyers as well as of the 
community at large. Through his 
industry, his exceedingly retentive 
memory, his clear analytical mind 
and a natural fondness for investi- 
gation, he acquired a_ thorough 
knowledge of the underlying prin- 
ciples of the law, as well as great 
familiarity with the decisions of 
our Courts. 

“His services were in constant 
demand in the management of trust 
estates. He had few equals as an 
authority on Corporation and Real 
Estate law. His legal ability, com- 
bined with his unusual powers as 
an expert accountant, enabled him 
to unravel the many difficult and 
complicated accounts which were 
frequently referred to him for elu- 
cidation by the Courts as well as by 
individuals. 

“In April, 1915, he was appointed 
by the Governor to be Judge of 
the District Court for the First Dis- 
trict of Morris county, and was re- 
appointed to the same position in 
1920. He was a capable, conscien- 
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tious and upright Judge, giving 
general satisfaction to the litigants 
in his Court. 

“Judge Hinchman’s activities 
were not contined to the law. He 
was a public-spirited citizen, al- 
ways interested in matters relating 
to Church and State. He was once 
a member of the Board of Alder- 
men of Morristown, was_ later 
President of the Board of Educa- 
tion of Morristown, and, up to the 
time of his death, continued to be 
a member of the Independent Hose 
Company, of the Washington As- 
sociation of New Jersey, and of the 
Tapkaow Club of which club he 


was at one time the President. 
lor many years he was the Treas- 
urer of the Morristown Library and 
Lyceum, and was actively interested 
in its welfare as well as in the or- 
ganization of the Morristown Li- 
brary. 

“In token of our respect for 
Judge Hinchman, we direct that 
this minute be presented to our 
Circuit Court with the request that 
it be spread upon its minutes. We 
extend to his widow, his mother 
and his other relatives our deep and 
sincere sympathy, and we direct 
that this expression of our regard 
be sent to them.” 
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